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CASES ^ \ ' 

DETERMINED 

m THE 

AUPREME COURT OF JUDICATURE 

9W THE 

AT MAY TERM 1828.- ^ 

SAMUEL C. TAYLOR and othare. Executors of ABNER WOOD- 

WARD, decewed, agaiuMt HORACE N. WOODWARD. . lo i' 

: 51« 438 
▲TTACBMXIIT. 

1. The coort out of which hn attachment issues, has the power to 
aHow time to the auditors to make their report, beyond the third term 
from the issuing of the attachment. 

% Though the language of the rule, referring back the roport of au^ 
ditors b, ** that the report of the auditors be refeified back to them ; and 
that they have time until the first day of next term to make th^r re- 
port." Vet the \im\tatlon of time contained in the rule is in no wtse of 
tiM essence o€ the aOtjiortty of the aaditors^ nor does its lapse disrobe 
them of their character as auditors^ or extinguish the power of th» 
court ov«r theta and their report. 

3. The dih datut contained in the rule is, in legal eonten^tion^ 
nothing more than a continuance and the acceptance of the report, af^er 
the time mentioned in the rule ha^ expired ; and the rendition of judg- 
inei|t, upon it, will be a sufficient warrant to the cle^k te enter such 
continuance as the regularity of the record may require. 

4. Though the auditors make report at the thirti term,' yet if the 
X9%ptl is referred back to them, they may properly include in it the de- 
mand of a creditor not eathibited to 'them until after the report had been 
referred back. 

Wall for plainlife- 

Wood for defendaat. 

Chicf Justice delivered the opinion of the Court 

In the term of February 1826, the sheriff made return to 
tbe writ of attachment in this case, that he bad attached a j^a- 
cy of |4,0OD, bequeathed to tbe defeddant by Abof r Wood- 
4 
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2 SUPREME COURT 

May 1828. ^g^jj^ ptyaWe by Apollo Woodward, and charged on a farm 
Taylor era/ dev»«ed to him. The auditors appointe^l to audit and adjust 
the demands of the plaintiffs and other applyini; creditor? 
made, to the term of September 1826, being the third term, 
their report, whereby they reported the sums due to certaia 
creditors, and found that there was nothing due from the de- 
fendant to -the plaintilSs in attacihmenL At the same term the 
court for satii^factory reasons, the validity of which have not 
been since questioned, laade a rule to the following effect: 
" that the report of the auditors be referred back to them ; and 
that they have time until the first day of next term to make 
their report." hv the term of November 1827, the auditors 
made their report, finding due to the plaintiffs in attachment 
$864.57 ; findiiig, also, the sums due to the other creditors 
named in the former report; awl finding $06.16, doe to Aaron 
'<70je, a creditor not named in the former report, but who 
presented his claim, for audit, after the matter was ^ent back 
to them. 

John De Camp; to whom the legacy attached, was assigned 
by Horace N. Woodward, by deed of assignment, beariog^ date 
on th^ 21st dsy of October 1826, has moved this court to set 
aside the report of the auditors, because if the court bad au* 
thority in Septemb^ 1826, to allow them farther time to make 
tbeic report, yet it was not made within the time so allowed, nor 
until November term 1827. This ritotlon lifts been argued by 
counsel on his part and for the plaintiiSs, and now stands for oar 
opinion. 

In making and sustaining this motion, John De Camp appears 
in no other or more favorable light than the defendant in at- 
tachment. Thefp is no legal efficacy in the assignment to 
we^en existing rights, or impair existing liens, or to protect the 
legacy when claimed by the assignee, from any charge to which 
it had been previously, in a lawful manner, subjected. The mat* 
ters contained in the afSdavits and exhibits laid before us, fur^ 
nish very strong presumptive evidence, that De Camp, when he 
took the assignment, had actual knowledge of thd pendency of 
the attachment. But we need not dwell on this point, for the 
very pendency of the suit on attachment, jtad it will be observ- 
ed that the assignment was made between the terms of Septem- 
ber and November 1829, is so far as respects the matter before 
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tts 'coDStructive Doticei sufficient to disrobe bim of alf preten- May 1828. 
sion to the character or immunity of a bona fide purchaser xtyior a ml 
without notice, and to subject him to all the legal consequences **• 

of actual notice. Pendente lite nihil innovetur. There is no ^ ' 

principle belter established says Chancellor Kent, Murray v. 
hylhuroy (2 Jno, C 72. 444j nor one founded on more indis- 
pensible necessity, than that the purchaser of the subject mat- 
ter in controversy, pendente lite, does ooi vary the rights of the 
parties to that suit, who are not to receive any prejudice from 
the alienation. 

Furthet. In the term of November 1826, a rule of this court 
was obtained oa the part and in the name of the defendant, re- 
quiring the plaintiffs to shew cause why the proceedings of the , 
sheriff under the attachment, and^flN return thereto, should not 
be set aside^ on the ground that the legacy was notattachahle. 
The rule. was argued by counsel at February term, and ihe 
decisioD' of the court given at May term following. From this 
fact it follows, either that De Camp made use of the name of the 
defendant, after he bad ceased to have any interest in the matteri 
or that the defendant retained an interest notwithstanding the 
assignment on the face of it absolute, unqualified and for the 
whote legacy. 

In as much then as De Caqip can avail himself of nothing to 
impugn the report, which might not be equally urged l^y the de* 
fendaor, it seems unnecessary to examine or decide a question 
raised by the plaintiff's counsel, ins^ling that De Camp ought 
not to be at all heard in this matter. 

The merits of the report, or in other words the indebtedness 
of the defendant to the plaintiff in attachment, ^nnot at this 
time be made the subject of examination. The only legal mode 
wbfcbi for this end, can be adopted by the defendant, or any 
person standing in bis place, is by putting in special bail and dis- 
solving the attachment. And indeed, from the documents laid 
before us, it would seem as if the enquiry could not avail much 
to Che defendant or De Camp if tbe question were open* By 
ap iQStrament of writin| signed by the plaintiffs and defendant, 
aad under their seals, nt appears that on the 15th September 
18^, tbey made a setilement of tbe disputes between them, 
and especially respecting a book account standing against the 
defendanti oaa book left by his father the decedent ; and the de- 
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May 1888. fendant acknowledged that be was indebted to tbero $800, which 



Taylor ei al. ^^ engaged to pay on the firet day of the ensuing November. 

*Woo/ d ^"^ ^^^ same day be executed another instrument of writing, 
also, under seal, directed to Apollo Woodward, whereby he 
ordered him to pay out of the above mentioned legacy, to W. 
J. Emiey, and Samuel C. 'Taylor, two of the Executors of Ab- 
ner Woodward, deceased, the sum of $800, and specially re* 
quests him to accept th^e order ; and accordingly, on the same 
day, Apollo Woodward did accept the order, by an acceptance 
m writing, endorsed. On the 20th of October, the defendant 
caused to be served, on Apollo Woodward, a written notice 
not to pay the order, because he alleges the executors had fail- 
i ed to comply with the agreement . f6r a settlement, although 
the only stipulation on their pflit, which it contains, is, that when 
the money is paid they shall give him a receipt in full of all 
accounts, except a small note of band. Of these matters there 
can be little~ doubt that De Camp was fully apprised ; the as- 
signment, to him, bears date the day after the above mentioned 
notice. Both are in .the same hand writing ; and the person who 
served the latter rs a subscribing witness to the former. 

Some of the questions involved in the objection^ now made 
to the report of the auditors, have been heretofore settled. The 
power of the court to refer back the report or to set it aside, if 
need be, To allow time to t^^ auditors t€» make report beyond 
the third term from the issuing of the attachment, and the au- 
thority of the court to render judgment, after lbs third term, 
have been distinctly recognized. In Cory v, Leun$^ an atuch- 
xnent was neturned to the term of December 1819, of the Court 
of Common Weas of the county of Morris. The defendant was 
called, and auditors appointed. At the ensuing March term, the 
court set aside the writ of attachment and all the proceedings 
thereon. A certiorari was brought by the plaintiff, and at May 
term 1820, this court reversed the judgment of the XUourt of 
Common Pleas, and directed the attachment to be continued, 
and the further proceedings necessary thereon to be had here. 
2 South. 846. In Berry v. Callei, a renprt of auditors on at- 
tachment was made to ibe Court of Common Pleas of the 
county of Bergen, in January term 1822, whereby they found 
nothing due to certain of the applying creditors. At their in- 
stance a role was taken to sbew cause why (he report should 
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Bot be set aside, and the clftims of the rejected creditors be Miy 1828. 
admitted ; and at the same term the plaintiff moved for judg- |.,y,or ti ai. 
meot, OD the report, which the court denied. A writ of manela- ^^^^^^^^^ 
mtu, to command the court to enter judgment, was applied for 
here. Upon the argument Chief Justice Kibi^patbicb:, Aid he 
•Quid scarcely entertain a doubt of the right of the court to 
•pen the report of the auditors, and mentioned a case before 
the revolution, in which the court bad stayed the proceedings^ 
ID attachment, and ordered an issue to uy the claim of a credi- 
tor. After some time, for deliberation, the court held that the 
Common Pleas bad a right to refer the matter back to the audi- 
tors,, and overruled the application for a mandamus. In this con- 
clusion, I am fully satisfied, from a review of the subject, the court 
were right. It is essential to the ends of justice, and the due 
administration of the law, thai the power of the court, over the 
report, should be vindicated and maintained. The provision m 
the sUtute, for the entry of judgment, is designed to shew the 
earliest period at which it may be entered, but by no means to 
prevent it at a subsequent time, when the circumstances of the 
ca se, in the opinion of the court, may justify the delay. 

The remainii^ ground of objec^on is, that the report was not 
made until after the expiratioq of the time mentioned in the rule 
of September 1826. It is obvious this ground of objection has 
nothing, of what are called merits, to recommend it. It presents 
DO consideration of injustice. It is matter of mere form. The 
defendant could not legally be heard before the auditors. The 
lapse of time, therefore^ did him no injustice. It is recollected^ 
that on the argument, the counsel of De Camp said the defend- 
ant having seen the term of November pass, without any report 
made, might justly suppose the plaintiffs had abandoned the at- 
tachment, and return to his residence in Ohio. But he did not 
wait until that term, for he made the assignment in October. Nor 
did he suppose the attachment abandoned ; for in November 
term, he moved to quash it^and his own motion was depending 
until the May term following. TH^ dies daius, contained in the 
rule, is by no means a conditional delegation of power to the 
auditors, and is in legal contemplation nothing more than a con- 
tinuance. The reference back lo them is, in form as well as in 
fact, distinct from, and independent of the direction as to time. 
The limitation of time is in no wise of the essence of the ^u- 
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May 1628. thority of ihe audilors.^ nor does its lapse^by any means, dis- 
Taj lor el al. ■'^^^ ihetn of their character as auditors, or extinguish the 

Woodward P^^^*^ ^^ ^^® ^^^^^ °^®^ ^^®™ *°^ ^^^^^ report. The pendency 
of the attachment does not thereby cease, nor the appointment 
of thi auditors terminate. A formal entry of the extension of 
the lime, if such entry on our minutes be requisite, may be 
made under our order now* Our acceptance of the report^ and 
rendiuon of judgment upon it, will be a sufficient warrant to the 
clerk to enter such continuances as the regularity of the record 
may require. 

The claim of Aaron Cole, although not exhibited to the au« 
ditors until after the matter had been referred back to them, was 
nevertheless in due season, and properly included in iheir report. 
All creditors are, according to the statute, entitled to be heard 
who apply to the court, or to the auditors before they make 
their report. The report here intended is clearly that which may 
be accepted by ^e court, and made the foundation of theit 
judgment. The report which the court ahall set aside, or refuse 
to accept, or refer back to the auditors, is in effect no report ; 
such a report 'cannot close the doors on creditors; they remain 
open until a legal, final, report is made. 

It is not unfit here to be recollected, that theiegislature, un- ^ 
willing to trust the statute respecting attachments to the ordina- 
ry principles of construction, which certainly would have ensu- 
red to so useful a remedy the niost favorable regard, have ex- 
pres^y enacted, *' that this act shall be construed in all courts 
of judicature, in the most liberal manner, for the detection of 
fraud, the advancement of justice, and the benefit of creditors." 
The motion to set aside the report is overruled. 
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, May 1B28. 
WILLIAM SHERRON a^nsi JOHN S. WOOD. , "^rroT' 



1. Misconduct of an arbitrttor cannot be pleaded, or set op, au de- 
fence to an action of law upon an arbitration bond. The same rule pre- 
vails with respect to error or mistake of law, or fact in making an award 
which does not appear upon the face of it. 

2. Matters extrinsic, and not appearing on the face of the award, 
cannot be -pleaded in bar of an action brought upon the arbitration bond. 
Per FoRn J. 

3. This court has no summary power or equitable jurisdiction over an 
award, unless the^ submission be ma:de a rule of court. 



This was an action of debt on an arbitration bond. The 
plaintifi* di^dared in conimnn form.for the penalty of the bond. 

Tbe defendant pleat^ed six different pleas — to the^otmb and 
fifth of which the pldntiff has demurred. 

Fir^t plea, do a<rard, after oyer of bond and condition. 

Setonff plea sets forth the award and alleges pon performance 
by plaintiff. 

T^Vd plea, no notice of the making of tbe award. 

Fovrik plea, that the said William Sherron ought not to have 
or maintain his aforesaid action thereof against him, because he 
says that lie the said^ohn S. Wood, was by the said arbitrator, 
denied the privilege of hearing and examining witnesses rela« 
tive to the said accounts ; and that the said arbitrator heard the 
said WiUtain Sherron, and examined bis witnesses ex parte, in 
the absence of the said John S. Wood ; and without notice to 
bim, the said John S. Wood, to be present and attend at suoh 
hearinig aad exammatioo; and this the said John S. Wood is 
ready to verify. 

F\fih plea, that the said William Sherron ought not to have 
or maintain his aforesaid action thereof against him, because he 
says that the said arbitrator in re-stating and settling the said 
accounts, and making the said awartj, committed great errors 
and -mistakes in law. and fact ; and this he the said John S. 
Wood is ready to verify. Whereupon, he prays judgment, if the 
said William Sherron ought to have or maintain his aforesaid 
action thereof, against him, &c. 

General demurrer to the fourth plea, with the following cause 
specially annexed, viz. 

And the said William Sherrop, according to the form of the 
statute iq sucb'case made and provided, states aad shews to tho 
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May 1828. court, hcrt, the following cause of demurrer <o t>ie said fi>urUi 
Sbf^r^n pleat that is to say : thaf the said John S. Wood has tbereia 
W<MMU plt'aded matter arising from supposed misconduct or negtect of 
the flfbitrators, to avoid the award, which it is dot competent to 
bim to plead, the same not being matter of plea, particularly as 
the defendant has not imputed fraud to the arbitrator, or showa 
that he had any witnesses or proofs to produce before him ; oor 
has alledged thaf he did not know the time and place of meet- 
ing for the hearing of parties, and examination of witnesses, oa 
the said arbitration. 

General demurrer to the fifth plea, with the following causes 
specially annexed, vtcr. 

And the said William Sherron, according to the form of the 
statute in such case made and provided, sittes and shews to th« 
court, here, the followiDg causes of demurrer to the said fifth 
plea, that is to say : that the said plea is double^, for as much as 
the said defendant has therein pleaded two distinct and separate 
' matters to wit : that the said arbitrator committed errors in law^ 
• and also, that he committed errors in fact ; that the said plea is 
uncertain, in that it contains neither time nor place ; that it al- 
leges errors, generally in law and fact, kf. the said arbitrator, 
and does not specially set forth what those errors are ; that tb« 
jULid plea is incapable of trial, in as much as it contains neither 
matter of fact, which can be tried by a jtiry, nor matter of law^ 
which can be determined by the court, nor matter of record;, 
because it contains matter of fact, improperly complicated with 
matter of law ; because it does not particularly set forth the 
points in which the said arbitrator committed error ; because 
it contains matter of law to be determined by the court, and 
matter of fact to be tried by a jury ; and also, that the said fiftk 
plea is in other respects uftcerlain, informal, and insufficient. 
Joinder in demurrer, \^ defendant. 
Dayton, for plaintiff, in support of the demurrer argued : 
1. The fourth plea 'states that the defendant was denied the 
privilege of hearing and examining witnesses, and that the arbi- 
trator beard the plaintiff and examined his witnesses ea? parte 
in the absence of defendant, and^witbout notice to bim to be 
present. 

This plea is defective in substance. 

1. The defendant can not set up as a defence, in an action. 
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brought on an arbitration bond, any extrinsic circumstances to ^^f ^^^• 



destroy the award— as misconduct of the arbitrator, &c. Sherron 

Tbis case is to be distinguished from references by rule of w^d. 
court and submissions under ibe sutute. 

ObisenriDg this distinction, the authorities are very uniform, 
and clearly establish the principle above laid down. 8 East 
344. 1 Day 130. lb. 153. 2 Ves. 315. 3 jjtk. 644. 1 Jltk. 
64. 15 Eoit 58. 3 Jtk. 497 (530.) Kyd on jgw. 327. 2 Wtli. 
Rep. 149. 1 Sound. Rep. 327 (2, 3.) 2Johnt. Rep. 62. 1 Salk. 
73. 3 Johns. 367. 1 Bae. Jib. 239. 2 Chit, on Plead. 478. 1 
Stra. Rep. 647. Cold, on Jlw. 203. 

Fourth plea does not even set out the award. 

S6ch a defence contradicts the award in the present case. 

The only relief, i» case of misconduct of the arbitrators, is in 
eqoiiy. 

Here the arbitrator is made a party, and if he be found in 
fiiult is obliged to pay the costs of the suit. The arbitrator may 
be.corrupt and yet the parties innocent. 

The case of Barker v. Hough^ 2 Halst. Rep. 428, does not 
contradict tbis principle. The plea there stated, that the arbitra- 
tors refused to aiUfrate upon a certain claim exhibited by one of 
the parties. 

That case, then, was determined upon the ground, which to a 
certain extent h indisputable, that an award of parcel, only of 
the things submitted, is void. 

This is a very difierent thing from refusing to hear the witnes- 
ses of one of the parties, in order to make up their award, 
which they may do, and yet award upon all the matters submitted. 

A distinct line may be drawn between the two cases, in the 
one the matter set up is intrinsic and in the other extrinsic to the 
award; it is the latter which isexctided by the authorities cited. 

The same remarks apply to the case of Richards v. Drinker, 
ei qI.I Balst. Rep. 307 ; and to all the cases cited by the de^ 
fendant's counsel in that of Barker v. Bovgh. 

The submission does not give the parties, but the arbitrator, 
the privilege of hearing and examining witnesses. 

If. But allowing the general principle, as laid down, to be in- 
eorrecti thb plea shows no misconduct on -the part of .the arbi- 
trator. 
1. He does not allege that be had any witnesses^ 

B 
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May 1828. 2. ir he had, there may have been legal objections to them* 
~ SberroQ He does DOt allege fraud in the arbitrator, 

3. Some agreement or admission of the parties, ^ may have 
rendered it unnecessary to examine them. 

4. The allegation in the plea is indefinite, and does not exclude 
the supposition that some witnesses were examined od the part of 
the defendant. If any of his witnesses were rejected, his asseriioa 
would be true. Some of them may have been properly refused. 

5. The defendant had no right to hear and examine the wit- 
^sses ; this was more properly the duty of the arbitrator biai<* 
self. If it \mA been said that the arbitrator refused to hear or ex- 
amine the witnesses, the objection would have been more 
plausible. 

Two distinct matters are contained in the plea. 

6. The arbitrator is not bound to give notice to the parties 
to be present at the hearing and examination of the witnesses. 
There i»no authority requires it: 3 ^tk. 497, (530.) \i aay 
rate this is only an equitable objection. 

7. Besides the parties themselves may have agreed upon the 
time of hearing in the presence of the arbitrator, in which case 
notice would certainly not be necessary. 

The defendant does not say that he did not know tbe time and 
place of hearing. 

It IS the duty of a party to set out his ease fully in his plead- 
ing. If the allegations in this plea do not necessarily import 
misconduct, in the arbitrator, it will be taken not to exist. ' 

III. The fifth plea states that the ar£itralor committed errors 
in law and fact. This plea is defective both in form and substance. 

I. In form : 

i. It is double ; it contains two' distinct objections to the 
award, viz. errors in law and errors in fact. Every plea must be 
single. Chit on Plead. 511. Bac. Ab. Pleas, JR. 1. ent. I, 2, 3. 
Yelv. 13. 

If issue were taken on this plea it would require two distinct 
answers^ which is a sufficient test of its duplicity. 

A double plea is bad, even though one of the matters be ill 
pleaded or immaterial. Com. Dig. Plead. E. 2. ent. 12, 13. 

A plaintiff on assignment of errors, cannot assign errors in 
law and errors in fact together ; for they are different things and 
require different trials. Bac. Jib. Error ^ R. 2. ent. 1, 3, ^c. 
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2. Thiai plea is also uncertain. Every plea must be certain. May 1828, 
Chit, on Plead. 513. Sberron 

This plea states neither time nor place. Where time is imma- ^J^^ 
teri^l it should be the same in the plea as in the declaration. 
Chit, on Plead. 509. 

In a plea, the time and place of every thing material and 
traversable ought to be alleged. Com. Dig. Plead. C. 19. enu 1 1, 

The plea ought to specify the errors in the award. Com. 
Dig. Plead. E. 6. eni. 1, 4, 7, ^c. In the assignment of errors 
it is necessary to particularize the points in which eupr exists. 

3. This plea is not triable. Every plea must be so pleaded as 
to be capable of trial. Chit, on Plead. 619. Cow. Dig. Plead. 
E, 34. eni. I, 3^ 3, 5. This plea contains an admixture of law 
and (act if issue were taken thereon, a jury could not deter* 
mine whether the award contained errors in law, nor the court 
whether it contained errors in fact. No particular facts are aU 
leged upon which issue could be taken. 

IV. This plea is defective in substance. The award cannot be 
re-examined by a court or jury upon matters either of fact or law. 

1. As to the law. If there be no cause of action at law, an 
arbitrator may award danuiges. 2 Fenr. 243. 3 A*. Y. T. R. 
166. Kyd on Aw. 185. 

Arbitrators are not confined within the rules of law or equity. 
Chan. Talbot, Kyd on Aw. 356. 

Although they cannot award a thing to be done which is 
against law. Tet an award will not be set aside on account of a 
mistake in the law. 9 Johns. Rep. 212. 14 Johns. Rep. 105. 1 
SoM:. 73. 

Courts will not re-examine awards. 3 Johns. Rep. 367. 
Saund. 327. 

Awards are more liberally considered than formerly. Kyd on 
Aw. 228-9, 243. Burr. Rep. 277. 

As to the facts. If the award could be re-examined under 

this plea, upon the facts, it would be giving to the court and jury 

the power of a Court of Appeal from the determination of the 

'arbitrator. But an arbitrator is a judge, from whose sentence, if 

agreeable to the submission, there is no appeal. Kyd on Aw. 139. 

The argument and authorities adduced, t»pon the principle 
laid down with regard to the fourtl) plea, viz. that no extrinsic 
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May 1828. circumstaDces cao be brought lo avoid an award, apply also lo 
Sherron tbis'part of the case. 



9, 

Wood. 



EwiNG, C. J. The questions in this case arise upon demur- 
rers, filed by the plaintiff to two of the defendant's pleas. The 
action is brought on an arbitration bond, under which the ar- 
bitrator has made an award in favor of the plaintiff. In the fourth 
plea, the defendant says, that *^ he was by the arbitrator denied 
tbe privilege of hearing and examining witnesses, relative to the 
accounts ip controversy, and that the arbitrator heard the plaintiff 
and examined his witnesses, ex parte, in the absence of the de- 
fendant and without notice to him to be present and attend at 
auch hearing and examination. In the fifth plea, he alleges that 
the arbitrator in restating and settling his accounts and making 
the award, committed great errors and mistakes in law. and fact." 

The demurrers to these pleas are well taken. Misconduct of 
on arbitrator cannot be pleaded or set up as a defence to an ac- 
tion at law upon an arbitration bond. The same rule prevails 
with respect to error or mistake of law or fact, in making aa 
award which does not appear upon the face of it. How far these 
rules are the most judicious which migbt have been devised^ 
and why an injured party should be compelled to seek relief in 
suclrcases, in a Court of Chancery, are not admissible topics of 
inquiry ; we are not to speculate, perhaps very erroneously, in 
such matters ; we are to carry into effect the rules as we find 
them established PerictJosum est res novas et inusUatat inducercm 

In tbe case of f^eale v. Hamer, 1 Sound. 326, the action 
was in debt on a bond conditioned for the performance of an 
award. Saunders, who was the counsel for the defendant, and 
considered it a case of the greatest hardship on his clieot, com- 
pelled the plaintiff to discontinue his action by a very subtle plea, 
forVhich, as a trick in pleading, he was reprehended by the 
court, but did not plead or set up by way of defence '' bad prac- 
tice of the plaintiff with the arbitrators." Afterwards however, 
the defendant filed a bill on the equity side of the court of Ex* 
chequer, disclosing this bad practice and had relief against the 
award. Serjeant Williams in his note on this case, very justly 
says, ^' Hence it seems to follow, that to an action of debt oa 
bond for not performing an award or to an action on the award 
hselfj tbe defendant cannot plead collusion or other misconduet 
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of the arbitrators lo avoidance or the award. For as such a plea ^^f i^^- 
would in the principal case, have been supported by the facts, sberroB 
it may be pronounced with absolute certainty, that so able a law- ' . 

yer as Saunders is known to have been, would have stated the 
facts in a defence to the action and not had recourse to the un- 
Avortby trick, for which he was so justly censured, if the pl^a 
could have been supported io point of law. And there seems to 
1>e no case or doctrine where a plea of this sort has been held to 
be pleadable, or a precedent of such plea to be found in any of 
the books of entries." In WeUs v. Maecarmick, 2 WiU. 146, 
which was an action of debt on an award, the court said there 
sever was an instance where evidence of partiality and corrupt 
tion io the arbitrators was permitted to be given ; that a jury in 
a special verdict cannot find any matter of fact dehors the 
award ; and by parity of reasoning nothing dehors the award, as 
partiality is, can be given to them in evidence ; that in a trial at 
law this matter of partiality and corruption can never be go7 at; 
that there is no case where this matter has ever been pleaded, 
and that the remedy io this case is in equity, or by action at Taw, 
against the arbitrators, if they have been corrupt. 

It may be proper here to mention, that jn the chancery books 
are a multitude of cases in which awards have been relieved 
against by that court on the grounds of partiality, corruption and 
misconduct in the arbitrators. 2 Vem. 251. Ibid 157. 5 Fez. 70. 
3 WenU 362. 2 Vcm. 514. 1 Fez.jun. 369. 

In Braddkk v. Thompson^ 8 EaiL 344, to an action of debt 
on an arbitration bond, after oyer, the defendant pleaded that 
the arbitrators did not before making the award, appoint any 
time for hearing the defendant or his witnesses or proofs } that 
ibe award was made without hearing any witness or proofs on 
behalf of the defendant, and without giving him an opportunity 
of producing any witnesses, or of examining or observing on the 
plaintiff's witnesses and proofs; the plaintiff demurred.. Upon 
the argument, the court suggested that this matter could not be 
. pleaded in bar nor. serve otherwise, than as ground on which to 
bare applied to the equitable jurisdiction of the court, for the 
purpose of setting aside the award ; the demurrers were sus- 
atained and judgment was given for the plaintiff. In Chicot v. 
Xagtieene, 2 Fez. ten. 315, Lord Hardwicke said he knew no 
case of a defence at common law, in an action brought on an 
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M>y 1828. award by corruption. In Stvingford v. Burnt I Qow. *, Dalhu^ 
SberroQ ^ C. J. hM in action on an award that the defendant had no 
Wood. ^'^^^ ^^ tinravel the accounts exhibited to the arbitrator and dis** 
pute the validity of his award. In JSTewland v.'Douglaa^ 2 John. 
Rep: 6£, the court say : a Court of Chancery may correct a 
V p&lpable mistake or miscalculation made by the arbitrators, ot 

relieve against their partiality or corruption. Bu.t, there is no 
. such remedy at law in a case of submission, not within the 
statute. In Barlow v. ^odd, 3 John. 368, Spencer, J. deliver- 
ing the opinion of the court said : it is now well established, 
that at law nothing dehors the award invalidating, it can be plead* 
ed or given in evifience to the jury. The arbitrators are judfi;e« 
chosen by the parties themselves, and their awards are not ex- 
aminable in a court of law, unless the condition is to be made a 
rule of court,' and then only for corruption or gross partiality/ 
Courts of law cannot listen to suggestions contradicting the 
award or impeachins; the conduct of the abitrators. In Cortland^ 
V. Underhill^ 2 John. Ch. Rep. 366, Chancellor Kent^ says : the 
courts of law have always been averse to grant any relief in 
these cases, and the injured party was obliged to resort to equity. 
In an action at law on an award, even the corruption or mis- 
conduct of the arbitrator is no defence. In Mitchd v. Bu»h^ 7 
Coti^eo* 187, it was heM, that where a matter is submitted to ar- 
bitrators by the mere art of the purtles withocit being madf 
a rule of court, it is no ground of objection to their sward in an 
action to enforce it, that it is against law. Kyd^ tn his treatise on 
^awards, 226, says : when the submission is by the mere act of the 
parties, the defendant cannot make extrinsic circumstances ^ 
defence to an action on the award or submission bond. In this 
respect he says, the Roman law is somewhat different from 
ours ; for though it provides no direct method, by which the 
'^ party against whom the award is made, can impeach the con« 
duct of the arbitrators, yet by a rescript of Antoninu$ it ts provi- 
ded, that the enmity of the arbitrators to the defendant, may 
be set up as. a defence against the plaintiff's action for the 
penalty expressed in the submission. With us, in such a case, 
the only relief is in equity, which often sets asitle awards and 
gives that kind of relief that seems naturally to arise out of the 
circumstances, as by directing acmui>ts or granting injtmctions 
to stay all legal proceedings which had been pursued on the 
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ibundation of the award being good. Caldwell sayi, the de- M*y 1^29. 
fendant cannot plead to an action 00 the submissioq baod, par- Sherroa 
liality or improper conduct. of the arbitrator. Cold, on orbit. —•'• 
203. 177. Chitty says: partiality or improper conduct in an ar- 
bitraror in making cbe award without hearing the defendant and 
bis witnesses, cannot be pleaded at bar to an action on the bond 
conditioned for the performance of the award, but is only mat- 
ter of application to the equitable jurisdiction of the court to set 
aside the award. 2 Chitty 477. 

Tbe case of Barker v. Hougk^ 2 Halat. 428, does not at all 
conflict with these cases and principles. There the arbitrators 
bad refused to consider one of the matters submitted to them, 
and of which they had notice ; and the court held that the 
award was anullity, and that the defendant had availed himself 
of it in a legal manner. It was in effect a plea of no award ; 
for the arbitrators had not pursued their authority, and had not 
made tbe award contemplated in the submission. The same 
principle waa pursued in the case of Mitchell v. Stavely^ 16 
East 58. It was held a good plea in bar to an action on a 
submission bond of all matters in difference, that th^e was 
a particular matter in difference at the time of making the 
bond, of which the arbitrators had notice, but had omitted to 
make any decision thereon. Ltord Ellenborough said : the 
award, therefore, is not only not final, but there is no award 
at all respecting one of the matters in difference referred. It was 
a condition of the submission that they were to award upon all 
matters in difference between the parties. The ground on which 
these cases stand is, not that the award was bad fur misbe- 
baviour of the arbitrators, but there was actually rib award within 
the terms of tbe submi^ion. On tbe argument it was insisted by 
tbe counsel of the defendant, that a wider scope of pleading is 
admissible and even necessary here than in England, because 
there the courts always exercise jurisdiction over the award and 
bond ; and that misconduct in the arbitrators may not be set up 
by way of plea, because the party aggrieved, may always apply 
* to tbe equitable side or jurisdiction of the Court of King's Bench 
or Common Pleas. But the first and second sections of our 
statute respecting arbitration, Rev. Laws, 158, are copied with- 
out any variance, scarcely even a verbal one, from the 
*far,'9 and lOih fV, 3: and the general jurisdiction of the courts 
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May \9SA, being the same, it follows that the same powers over tfae-dubject 
Sbirron matter are common to this and to those coarts ; any power 
maj be exercised here which may be lawfully exerted there % 
and it is an error to suppose that the English Couru of commoa 
law, always exercise jurisdiction over awards, or that a party 
may in all cases apply to them for relief ; for they never do, nor 
can, in a summary way, interfere with or set aside an award 
' when the parties have not agreed that their submissioo to arbi- 
tration, should be taoade a rule of court. Where such agreement 
is wanting, no application can be made to what was called the 
equitable side or jurisdiction of the court. 1 am not aware that 
the question now before us has heretofore been directly decided 
in this court. In the year 1800, an action was brought here by 
Peter Hickman, administrator of Thomas Jean, deceased, a^inst 
William Brick, administrator, cum teitamento annexo^ of Tho- 
mas Carney, deceased, upon an arbitration bond. No defence at 
]aw was made ; but Brick, filed a bill hi the Court of Chancery, 
alleging mistakes of law and fact, and misbehaviour of the. ar- 
bitrators, and praying that the award might be setxaside, and for 
relief against the proceedings in this court upon the arbitration 
bond. ChancelUr Bloomfidd^ upon the bearing, being of opi- 
nion that some of the grounds were not available and others not 
sustained, dismissed the bill ; the complainant appealed. Thft 
Court of Appeals reversed the Chanoeilor's decree, ordered the 
award to be set aside, and decreed a perpetual injunction against 
the proceedings at law to enforce the award. To tliisi^ase the 
remarks of Sergt. fFilson, before alluded to, may with great • 
propriety he renewed. The counsel of Brick, would not have 
imposed on their client, the expense and inconvenience of a re-- 
sort to the Court of Chancery, if in their opinion they could 
have resisted the award, in the action at law. With learning 
equal to Saunders, they could not have overlooked,'<«nd would 
not have forgone an available defence, although unlike him they 
would not have stooped to a subterfuge even to wear the laurel 
of success. And the eminent and distinguished counsel on the 
other side, would i^ot have failed if they had supposed such re- 
sistance legal, to have sought on that ground to have closed the 
doors of the Court of Chancery. This case has not, it is true, 
the weight of judicial decision. It demands, ^ however, all the 
attention due' to the justly respected opinions of the counsel who 
were concerned in it. 

Digitized by VjOOQ IC 



lVoo4. 



^ or NfiW-JERSET, 17 

From tliis examinatioo of the subject it cleArly rejdiliit, thtt May issii 
the fnatiers contained in the 4tb and 5tb pleas, are not available SberroB 

00 the part of the defendant. To avoid misunderstandiog;, it may 
be proper here to observe, that this opinion extends no farther 
th^n the case before us, and nothinie is intended to be said io 
respect to the powers of the court on the proper grounds, to ex- 
ercise them Qver a submission, made, or agreed to be made, a 
rale or a reference, properly so called, of a pending suit. Although 
not necessary to the condemnation of the plea, yet it ought not 
to pass unnoticed because fully discussed at the bar ; that the 
Sth plea IS liable to some of the objections assigned as special 
cause of demurrer. It is entirely too vague and general, and 
wants the point, precision and certainty, in which so much con- 
sist the beauty and essence and utility of special pleading. 

Ford J. To debt for the penalty of an arbitratioit bond, the de- 
fendant prayed oyer of ^the coodtion, and then pleaded six pleas. 
The pfointifftiemurred specially to the 4th and 5th, which was as 
follows : 4tfa plea, actio ficm, because the said defendant was, by 
the said arbitrator, denied the privilege of hearing and examin- 
ing witnesses relative to said accounts ; and that the said arbi- 
trator beard the said William Sherron, and examined his witnesses 
m part, m the absence of the defendant, and without notice to 
him fo be present and attend at such hearing and examination, 
Sth plea, aeiio non, because the said arbitrator, in re-stating and 
settling the«aid accounts, and making the said awards committed 
great errors and mistakes in law and fact. 

The first question is, whether extrinsic matters, not appear- 
ing on the face of the award, are pleadable in bar of the action. 

1 apprehend the law concerning submissions and awcTTds to be 
perfectly settled. By the common law, a submission to arbitra- 
tion could not be made a rule of court, unless there was an action 
depending in court. In that case either parly, not performing 
the award of the arbitrator, was in disobedience of a rule of court, 
and punishable for the contempt in a summary manper, by way 
of attachment. But a court, proceeding in this summary way, 
on motion, and without writ, always considers itself in the ex- 
ercise of an equitable jurisdiction I and therefore if an award be 
obtained under their rule, illegal on the face of it, they will set 
it aside if complaint be made of it brfoje the last day of tha 
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May 18S0. next term ensuing the award. They ba^e a right to do so, be- 
BberroD cauae it is proceding under one of their rdles. But it is at the 
tfood. same time an equitable jurisdiction, and therefore they w4U list- 
en to every ground of relief that may be shewn for cause in a 
court of equity. This equitable jurisdiction over awards made 
in pursuance ef a rule of court, upon motion, in a summary 
way, either to set them aside for just cause, or to enforce thetn 
• when regular, by attachment, became so easy, cheap, expe- 
ditious, and desirable, that the legislature saw fit to extend it to 
cases not otherwise within the power of the courti. For where 
no action was depending, there were no parties in court, nor any 
cause in which a rule could be entered* The statute of 9 J. 10 
W. 3 c. 15j removed this difficulty by authorising the entry of 
a rule wherever the parties in their submission should agree to 
have it done ; which provision is incorporated in our code. A. Im 
158, tec. 1 and 2. Hence the equitable jurisdiction of the court 
over awards, aritei out of the rule^ and where the submission is 
not a rule of court, there is no jurisdiction. Thus an the case of 
tAicas V. fFUionf 2 Burr 701, Lord Mansfield says, the statute 
. was made to put submissions to arbitration, where no cause was 
depending, on the same foot as those where there was a causa 
depending. That the statute is only declaratory of what tiie law 
iSf in actions depencKftg, that are submitted by rule of court. In 
Prodwick v. Thompson^ S East 344, the court said they had an 
equitable jurisdiction wherever the submission is made a rule of 
court. 

Now,^in the present case, the court has no. summary power 
or equitable jurisdiction over the award, because the submission 
is not by rule of court. U does not come before us on motion, 
either to set aside the award or to enforce it by attachment, but 
in the form of a special plea in bar, and we have no power over 
it, if the award be legal on the face of it. So it is laid down in 
Kyd on awards, 327. When the submission is by the mere act 
of the parties^ then, in order to be relieved against the award, on -^ 
account of any extrinsic circumstances, the defendant cannot 
make them a defence to the action, nor give in evidence any 
thing to impeach the conduct of the arbitrators ; the award is a 
determination of judgeschosen by the party himself, and noth- . 
iDg extrinsic to that judgment can be offered in evidence to over- 
turn 9. The only relief is in equity. In 1 SautuL 327, note 3, 
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ii is laid down, that the defendaot cannot plead in avoidance of Majr leae. 
the award, collusion or misconduct of the arbitrators. There shenoa ^ 
, seems to be no case or didumf where a plea of ihis sort has been ^1. 
held to be pleadable* nor is a precedent of such plea to he 
found in books of entries. In the case of ffills v. Macearmiekf 
2 JVils. 148, the ccmrt says : there is no case where this matter 
bath been pleaded ; the remedy is in equity. In Newland r. 
DimgliUif 2 Johfis. 62, the court says : a court of equity may 
relieve ^against the partiality or corruption of arbitrators, but 
there is no such remedy at law, unless the submission is by rule 
of court. The same was ruled again in 3 Johtu. 212, Cranston 
▼. Kinney ; and 2 Vez. 315, Lord Hardwick said, he knew of 
no case at law where it had been done. ^J , / "^ 

The court would be glad to relieve the party without sending 
him to a court of equity, if it had the power of doing so ; but to 
assume that power against such a stream of decisions, without a 
solitary precedent to counienai>ce it, would set afloat what has ^_ 
been established for years. If the parties wish to give this court 
jurisdiction over their awards, the law has provided an easy way 
for them to do it, by agreeing to make their submission a rule of 
court. But they cannot be compelled. The statute gives them 
an option not to do so, and we cannot take it away. It becomes 
unnecessary to inquire in the second place, whether these pleas 
are sufficient in point of forro^ there being no form in which the 
matters therein contained, can be offered in bar of the action on 
the award. Judgment thei^fore must be rendered for the plahi- 
tiff on each of th^e demurrers. 

Drake, J. The action of the plaintiff is brought on an arbi- 
tration bond. The controverted questions arise upon demurrers 
filed to the fourth and fifth pleas. The fourth plea alleges, 
in bar of the action, that the defendant was, by the said arbitra- 
tor .denied the privilege of hearing and examining witnesses rela- 
tive to the matters submitted, and. that the said arbitrator heard 
the said William Sherron, and examined bis witnesses ex parte, 
in the absence of the defendant, and without notice to him, be. 
If this be so, it is ground for relief by bill in equity ; or, in cases 
wfaere the submission has been made a rule of court, the award 
may be set aside on motion ; but it cannot be set up as a de* 
fence to an action on the arbitration bond. The cases are uni* 
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wuf 19». forra on this subject 2 fViUon 149. 8 East 344, kc. The cases 
^ CbapmaQ *** ^ Holtted 430,.and 16 EaU SBf where the arbitrators refused 
„ ?' to consider of a part of the matters submitted to them, are de*^ 

cided upon the ground that the award is void, from the arbitra- 
tors never having taken upon themselves the burthen of the ar- 
bitrament, eonformably to the submission. - 
" The^A plea alleges, in bar of the action, that the arbitra- 
tors committed great errors and mistakes in law and fact, with- 
out pointing out what errors or mistakes. It is justly objected to 
this plea, that it is too uncertain, that it is double, and that it is 
incapable of trial, embracing the peculiar subjects of attention 
for both court and jury See Com. dig. title pleader^ E2^6t an4 
34. 1 am of opinioki therefore, that upon both of the above 
pleasi judgment should be rendered in favor of the plaintiff. 

Judgment for plaintiff. 



WaUAM CHAPMAN againtt THE EXECUTORS OP WILUAM 
HOLMES, DECEASED. 

A covenaDt that one is lawfully seized of land, when in truth he is 
not, is broken as bood as made ; and such a coveoant cannot be assign* 
ed, 80 as to enat>le the assignee to maintain an action for a breach that 
happened t^efore his tiino. 

8o, also, a covenant that a grantor bafug;t)od right to grant, sell, and 
convey land, when he has not such righc^is broken as soon at made, 
^nd not assignable. 

The rule is the same as to covenants against incumbrances, when 
there are incumbrances existing, «t the time of sale. 

If the vendor of lands in fee covenants, for himself and his heirs, that 
he will warrant and defend the land to the vendee, his heirs and assigns, 
an assignee of the vendee who is evicted, may mantain a personafac- 
tion of coveoant against the executors of the vendor ; and it is not ne- 
cessary to mantain the action, to aver that notice of the pendency of 
the suit, by which the plaintiff was evicted, was given to the defendant. 

This was an action of covenant. The facts in the case are 
fully stated in the opinion of Justice Ford. The case came 
before the court on demurrer to the declaration. Ji. O. Dayton 
for the defendants, and in support of the demurrer, said : the 
declaration of the plaintiff, seu forth breaches of the following 
covenants, said to be contained in a deed for certain land froKB 
^'illiam Holmes, the lestatori to one Cbarlea Jones, m; 
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K Cotenaot of seisin. 2. Coveoant of power to convey. Majeiae. 
•5. Covenant against incunabrances. 4. Covenant to warrant ""TT ' 

and deiend. _ _ » 

The plaintiff claims damages as assignee o{ the said Charles 
Jones. 1. By conveyance from the sheriff under a judgment 
and esecutioo against Jooes^ and 2. By conveyance from 
Jones himself. 

The case came up on demurrer to the declaration. 

I. The Jim objection to the declaration is, that an action 
ibuoded upon a breach of the covenant of seisin wifl not lie by 
an assignee. 

This covenant if broken at all is broken as soon as made, 
ud becomes a chose in action which is not assignable. 

1. The covenant is broken as soon as made. Vld. Dyer, 303. 
Co. 9, 60. 1 Penn. Rep. 407. Lot v. Thomas. Hob, 12. Shep. 
Touchit. 170. 4 Johns. Rep. 72. Cro. Jac. 304. This appears 
very clearly from the languai^e of the covenant. 

2. The covenant after it is broken is a' chose in action, not 
assignable. Fid. 3. Leon. 51. 2 Fent. 278. 4 Crantk, 421. 
Bac. Ah. Coven. 74, 2 (a.) Cro. Eliz. 663. Com. Dig. Cov. 
B. (3) ent. 32. Do. B. (I) ent. 3. 4 Johns. Rep. 7i. .1 Salk. 
199. I Vent. 176. 2 /^. 26, s. c. 4 Bos. &t Pull. 158. 

In order thai the assignee should take advantage of the cove- 
nant It most run with the land ; but if this covenant were bro- 
ken, then no land passed to the assignee, and of course no cove- 
oant which could on^ run with it. ^ 

II. The second obfection is, that an action will not lie by an 
assignee, upon a breach of the covenant that the grantor has 
power to convey. This covenant is considered of the same im- 
port whb that of seisin ; of course the foregoing authorities and 
remarks are equally applicable. 4 Crui. Dig. 78. Sugd. L. of 
Vend. 373. 3 Lev. 46. This appears also from the words and 
nature of the covenant. 

JIl. The third objection is, that ao action will not lie by the 
plaintiff as assignee, upon the covenant against incumbrances as 
stated in the declaratbn. 

Thb covenant, if broken at all, was like the two former, bro- 
ken as ioon as made. Shep. Touchsi. 172. 

It is not in fact a distinct covenant, but forms part of the cov- 
wuatof power to convey. Shep^. Touchst. |7S^ 
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May 1828. There is nothiog to separate it from the latter; U forms pari 

Cbapmao ^^ '^^^ s^"^® Sentence and the same clause. 
Hohnef The \Word "thai/' seems to have been intended to designate 

and separate the other covenants. 

A much stronger case of construction. 2 Bos, & Putf, 13; 
knd there is a similar case in which the whole was construed 
to form one qualified covenant in the state of Pennsylvania. 
2 Binn, Rep. 99, 102. 
' This covenant, when separate, is generally expressed in future 

time : as, that the land shall be bolden free of incumbrance. 
•• Sugd. L. of Vend, 373, and the precedents passim. 

A covenant running with land is always expressed in future 
time. 2 Man. Rep. 457, arg. ref. Shepp, Abridgs. 455. 

The same arguments and authorities therefore, which were 
adduced respecting the two former covenaats, apply equally to 
this. 

IV. The fourth objection is, that, taking this as a separate 
covenant against incumbrances, and as passing to the assignee, 
the l^each of it is not well assigned. 

It ought to be specially assigned ; a general assignment neg- 
atifing the words of this covenant is bad. 2 Mcus. Rep. 437, 
461. Mariton v. Hobbs. Cro. Joe. 425. Broking v. Cham. 

The rule as to assigning breaches is, that a breach assigned in 
the words of a covenant, where the words do not necessarily 
import a breach, is not good. Vin, Ab. (Cov. A. a.) Com. Dig. 
Pleader, (C. 49) ent. 1. Cro. Eiiz. 914. Chantjlower v. Priestly. 
Cro. Eliz. Lanning v. Lebering^s case. 

Another rule is, that a breach must be certain and express. 
Com. Dig. Pleader, (C. 48) and ent. 1, 2, 4. 

The assignment of this breach violates both rules. It is as 
much in conuradiction of the latter rule, as the cases mentioned 
in Comyn, it alleges incumbrances without specifying them. 

It violates the former rule, because the covenant against in« 
cumbrances does not extend to all incumbrances, without except 
tion. Dyer 328. flb6. 35. Vaugh. 121. 2 Moms. Rep. 437. 
Cro. Jac. 425. Do. 315, 444. Leigh v. Gotyer. 

It does not extend to things of common right. A remitter is 
no incumbrance. Vin, Ab. Tit. Incumbrancer. 

The breach does not shew an injury to the plaintifii it refc^rs ^ 
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to the time of making the indenture berore he hid any interest May 1828. 
in ilie premises. Com. Dig. Pleader ^ (C. 47) ent, 12. Cbapniwi 

He should have shewn that the incumbrance lasted unni his .. ,** 
lime, and that he discharged it. Vid. Treeed. 3 Chit. 337. 2 
Mod. ent. 122, ref. Skin. 397. 2 Bac. Ah. 87, ref. Saik. 196. 

Otherwise, if this be a covenant running with the land, the 
grantor might be subjected to pay damages to many successive 
assignees. 

The first grantee may have discharged the incumbrance. « 

It may be contended that the statement of eviction, which ' 
follows ibe breach 'oF covenant of warranty, is to be taken, as 
part of the breach of the covenant against incumbrances. 

This cannot be, because the breaches are as distinct as the 
covenants themselves; and this statement is annexed to, or 
forms part of the breach of the next covenant, and is in no 
manner united with the breach of the covenant against incum- 
brances. 

If, however, it be taken as part of the breach of (be last 
roelit ioned covenant, it shews clearly that the covenant was 
broken as soon as made, inasmuch as it shews that other per- 
.sons had lawful title to the premises at the time of their pre* 
tended eonveyance to Jones ; and, of course^-that the grantor 
had not power to convey free of incumbrance. 

It shews, toO| that no land was conveyed with which the cov- 
enant could run. 

V. The Jifth objection is, that an action of covenant will not 
lie upon a warranty on an eviction of a freehold. 

The laws on this subject, when particularly examined, is very 
clear and unconfused. » 

This covenant of warranty, when applied to a freehold, has 
always had a peculiar and technical signification ; its significa- 
tion always has been, that if the covenantee was evicted from 
the freehold, the covenantor would give him lands of equal va- 
lue in its stead. 

It is in 1^1 respects a covenant real. CovenaQts real are of 
two kinds: 1. Where a man binds himself to pass a real thing; 
and 2. Where the covenant runs with the land : this is a cove- 
nant real in both senses of the terou Co. Lit. sec. 733, p. r.736, /?. 
In order to understand distincdy, its meaning and effect, it is 
» neceasary to ^ back to its origin. This is found undoubtedly in 
i Ifeud^ times. 



Digitized by 



Google 



24 supheme court 

May Iggg. Under the feudal system the lord, in return fof tlie bomnc^a' 
ciapmsQ or feahy of the vassal, was bound to secure t# him his feud : 
Hormw. ^J^'* was -implied by the words used in granting it, viz. dedi et 
eoncciri^ and was what is called warranty in law. 

The oath of feahy was introduceti on the continent with Vtt^ 
estates ; homage, when they became hereditary. 1 SuU. L. Lee. 
140, 6-223, 

By the feudal warranty the lord, if he had not lands to give, 
% was bound to furnish a recom'pense in money. 1 Sulh Law^ 

^ Lee. 228-151. Co. Lit. see. 697,;?. (I.) 

But the feudal law never was introduced into England in its 
foil extent, and in that country the lord was never bound to pay 
money. 1 Stdl. L. Lee. 228. 

It seems that after the introduction of the feudal law into 
Ett8;]and, every kind of homage, but nothing else, bound the 
lord to warranty in law ; but afterwards it was confined to hom- 
age tincestrel. Co. Lit. sec. 697, p. (I.) 

In oiher cases especially, after the dtat. of quia emptores^ when 
it became customary to alien feuds, warranty in law had a sub- 
stitute in express warranty. StUL L. Lee, 230. 2 Blackst. Com. 
300. 

This was rather more confined than warranty upon faomtge 
ancestrel : in the latter the heir was bound to the value of all 
his lands ; in the former only of those received from the an- 
cestor who created the warranty. 

In other forms of alienation introduced since the statute o( 
quia emptores, no warranty was ever implied, and in them .ex- 
press warranty was inserted in the place of it. 2 Blackst. Com. 
300. 

In all these cases and at all these dififerent times, warranty, 
whether express or implied, was substantially the same thing, to 
tvit. strictly a covenant, real, binding the covenantor and his heirs, 
in case of eviction, to give lands of equal value in recompense 
for those lost. 

And it is still the same thing. 

The definition of warranty may^ be found iu Skep. Touchst. 
181. Co. Ltl. »cc. 697. 

The form, as anciently used, may be found in Sh$p. Touchst, 
181. 2 Blackst. Com. App. 1. 

Personal covenants, such ai seisin, quiet eio^oyment, &c.^m 
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wbicb bind the personal estate and representatives, were in process ^"t i^^^- 
of time, when personal property became larger, found to be more cbH^»m«Q 
convenient, and have been generally substituted ; but in many ca- „ 1 
ses the old warranty has also been retained, and it is fouml in 
the very d^ed upon which the action is brought, io the ancient 
words and form and without material addition. 2 Black. Com. 340. 

These covenants, or some of them at least, would be altoge- 
ther superfluous, were warranty considered as in any respect a 
personal covenant. 

Now, as formerly, the warrantor binds himself and his heirs 
only, and the word warrant, which constitutes the essence of the 
warmnty, is still used. Co Lit. sec. 733. n. [e.] • 

For an explanation of the language of a warranty, and particu- 
larly for the mteniag of the word '' defend" see Co. Lit, sec. 

733&«. [c] 
The only two modes of proceeding upon an ancient warranty, 

were voucher and tvarraniia charice, which were real actions, 

if we except rebutter. Co. Idt. sec. 697. Shep. Touchst. lS3r 

3. 2 BlackH. Com. 300. 

It is necessary in investigating this subject,'always to bear io 
mind the distinction between a warranty of a freehold, and a 
covenant to warrant an estate for years. 

In the latter case, it is in some sort a personal covenant, and 
damages may he recovered. Hob. 28. Roll v. Osborn. 

A warranty, strictly understood, cannot be annexed to a lease 
for years; there must be a freehold estate to support it. Shep, 
Touchst 186. Co. Lit. sec. 74, 1 p. [c] Com. Dig. Gan. E. 

An action of covenant would not lie upon the warranty on 
80 eviction of the freehold. 2 Bnc. Jib. 67. Hob. 4. Tdver- 
ion 139. same case. 1 Keb. 821. Brownl. 19. Dyer 338. 

It 13 true, that where there is warri^nty of a freehold, and the 
tenant is evicted for years, he might have covenant ; but this was 
because he could not proceed by voucher or warrantia charta and 
would otherwise be left without redress. Com. Dig. Cov. A. 4. 

That covenant would not lie upon eviction of the freehold, 
appears also from all the cases cited respecting voucher, tparrantia 
xkartw and rebutter, which evidently exclude any other remedy. 

Such having been the law in ancient times, beyond all doubt, 
it must be so still, unless it has been altered. 

But when or how has suah alteration been made f 

D 
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^ The common law on this subject has never been changed by 

Ch^ipinan statute, eiiher in England or in New- Jersey. 

Holmef. Tlie ancient form of proceeding by voucher and uforrantia charUe 

it is true, has become in a great measure absolete ; but does 

that circumstance aher the law or cbflrge the nature of a warranty f 

Voucher has been long disused, except in common recove- 
ries, and the last instance perhaps, of warraniia ckarta was in the 
time of Jac. 1. Ballet v. Ballet, Godb. 151, mentioned by Kent 
C.J. 4 Johns. Rep. 22. 
■* The old modes of proceeding upon warranty have become 

obsolete? not because a new one has been enacted or adopted, 
but because warranties themselves have given place to other cov- 
enants, upon which personal actions can be brought. 

Since voucher and toarrantia charta have been disused, ha9 
covenant been brought upon a warranty, on eviction of a fre^* 
bold in any one case in England ? or is such a case to be found 
in the New-Jersey reports? 

Warranties are not often to be found in modern English con- 
veyances, and where they are, they are not dechred on. Case 
of Dudley V. Folliot. 3 T. R. 584. 2 Bot. U Pull 13. 

The principle contended for is expressly laid down by Judge 
Vannets, and indirectly by C. /. Kent. 4 Johns. Rep. 11, 21. 

VI. If the principle above contended for, be incorrect, still 
the covenant is not so set out in the declaration, that the present 
action can be sustained upon it. 

, The covenant, as stated in the declaration, extends no farther 
back than the time of drawing or filing the declaration, or at 
most, of commencing the action. 

The terms '^ now" and ** hereafter/' signify time present and 
to come, dating from the period at which they were used ; 
** shall" and *''will" indicate time future to the same period; 
whereas the time of executing the indenture was then past. 

This may appear more plainly, by substituting for " now" and 
" hereafter," terms of the same meaning, viz. " at the present 
time," and ^' after the present time," and by inserting the word 
hereafter, after the words shall and will. 

If the warranty entered into, at some previous period, had 
been intended to take effect at a time present at the drawing of ^ 
the declaration, and immediately subsequent, it would have been 
correctly expressed by the latiguage here used. 
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Tbe case is fo be determioed by tbe rules of grammar and M«y less. 
Ihe common signification of language. 'Cbapmaii "^ 

Tbe past tense should have been used. Vid. 2 Chit. 196. n.(A;) Holmef. 

Tbe time referred to in this and in the other covenants, can- 
not be tbe same. Different tenses are used ; and different ad* ' 
verbs. 

A cause of action is therefore not shewn, previous to this suit. 

YIl. Taking it for granted that a personal action will lie upon 
a warranty, the breach in this case is ill assigned. 

The breach here stated is, that the grantor did not warrant 
and defend ihe grantee in the peaceable possession of tbe pre- 
raises.. 

This is a breacb of tbe covenant for quiet enjoyment, which 
goes to the possession. Warranty applies to the title. 

This breach appears to have been drawn from the form laid 
down by Ckitty in case of covenant for quiet enjoyment. 3 
C/dt. 326. 

The breach should be assigned in the words of the contract, 
euber negatively or affirmatively, or in words which are co-ex- 
tensive with tbe import and effect of it. 1 Chit. 326. 

Breach must not be larger than covenant. 1 Chit. 328. Com. 
Dig. Plead. C. 47. 

VIII. In order to shew, in the declaration, a liability on the 
part of the defendants on tbe covenant of warranty, it ought to 
have been averted that notice of the suits brought to recover 
the land was given to them, and that they were called upon to 
defend them. 

This is implied in^the very nature of the covenant of war- 
ranty. 

However the mode of proceeding, upon a breach of this cov- 
enant, may have been changed, certainly the meaning of the 
terms used, must remain the same. 

What their was the original meaning of the word warranty 
which proved the essence of the warranty f 

It is a mere translation of the latin word toarrantizo, which 
not being pure latin, was no doubt framed to signify the feudal^ 
warranty. 

What then was tbe obligation imposed by tbe feudal war- 
ranty? 
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May 1828. ft was that the lord should successfully defend the title of tht 
Chnprnan vassal, to his feud, when called upon. 

f Notice was required to be given. The lord must be. vouched. 

Co. Lit. sec. 697, |i. 1. Vid. 4 Mass. T. R. 348. 

The word is said, by Sullivan^ to be derived from war, be- 
cause the mode of trial was then by combat. Sull, £#. Let. 228. 

Warrant must not then be understood in its modern significa- 
tion, as commonly used, but as a translation of, and conveying 
the same idea with the word toarrantizo . 

By the civil law too, as practised both at Rome and in France, 
it has always been necessary for the warrantee, as soon as dis- 
turbed, to give notice to the warrantor, and call upoa him to /de-^ 
fend the property. Co. Lit «e^697, p. (1.) 

Reason and justice also demand that it should be so. 

If, the warrantor is bound to secure the title, he ought to know 
when it is invaded, and by whom ; which knowledge must be 
stipposed to belong to the tenant. 

Were notice not necessary, a person who had made an un- 
fortunate purchase, might by refusing to bring forward the title 
deeds, or by a negligent defence, suffer a third person to recov- 
er the land, in order that he might receive back the considera- 
tion money frpm the warrantor. 

It would open a door for collusion and fraud. 

William A*. Jeffers, contra. 

•to 

Ford, J. William Chapman declares, that William Holmes 
bargained and sold, in his life time, certain lands to one Charles 
Jones, his heirs and assigns, and covenanted for himself, his heirs, 
executors and administrators, that he was, at the time of ma- 
king said deed, the true and lawful owner of the lands ; that 
be had full power and lawful authoiity to convey the same in 
fee simple ; freely and clearly exonerated and dischaged from 
all encumbrances; and that he would, (or himself aud his heirs^ 
forever warrant and defend the said lands unto the said Charles 
Jones, his heirs and assigns, against all persons lawfully claiming 
or to claim the same. William Chapman then shews, that Charles 
Jones bargained, sold and assigned the same lands to him, 
whereby he became assignee thereof; and as assignee, be as- 
signs the following breaches ; First. That William Holmes, 
was not the lawful owner of the land at the time he made the 
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sHid deed to CKarles Jones ; Second. That be bad no lawful May 1629. 

power or authoiity to convey ibe fame in fee simple; Third, chapman 

Nor to convey free of incumbrances ; Fourth. And ibat be did hoUbm 

not warrantor defend bim, the assignee, in peaceable possession 

of said lands ; and be sbews tbat Anna and Robert Jobnson bad,^ ^ 

at tbe time Holmes made ibe said deed, lawful rigbt and tide to 

tbe Said lands, and by virtue ibereof evicted bim, tbe assignee, by 

due process of law, and against bis will ; by reason wbereof, &sc« 

To tbe declaration and breaches so assigned, tbe defendants 

put in a special demurrer, and it will be proper to consider them 

in iheir order. 

1. The covenant, that Wijjiam Holmes is true and lawful 
owner, is in the prpseru tente, and was broken ; if be was not 
such, the moment he made the deed. It is so laid down in Shep, 
Touch. 170. ** If one seised of land doth al'ieo it« and covenant 
that be is lawfully seized, when in truth he is not, but some 
other bath an estate in it before, in this case tbi covenant is 
broken, as soon as it is made." In Bradshnw^s case, 9 Rpp. 60, 
tbe breach is laid on the very day of makiiig tbe covenant. In 
Lot V. Thomas, Pennington, J. calls it a present act, and if the ' 
covenants baUi not title, or if not seized, the coveqant^is broken 
as soon as made. See also 4 Johns. 72. It is undeniable tbat 
this covenant was broken, therefore, in tbe time of Charles 
Jones, and that he might have sued for these damages. The 
rigbt to them was clearly vested in him. Now nothing is senled • 
with greater clearness than that a right to sue for damages is not 
assignable. If it were so, a man might transfer bis right to sue 
for damages in slander, trespass, or assault and battery. It is a 
chose or thing in actinii, iht? irasignHieut of which was maintenance, 
and clearly prohibited at tbe common law. For this reason a 
bond could not be assigned, so that the assignee cotdd have an 
action in bis own name, without tbe all powerful aid of an act of 
the legislature. It is equally so in covenant. In Bac. Ah. Cove* 
nant, E. 5. note a, it is kid down thus, ''An assignee cannot 
sue upon a breach of covenant that happened before his timeV^ 
In Lewes v. Ridge, Cro, Eliz. 863, the whole court resolved 
tbat the coyenaat being broken before tbe plaintiff's time, it was 
a chose in action that could not be transferred over, and jurig' 
ment was given agninst him. It is so laid down in Com* I^^* 
Covenant B, 3. *' So covenant does not lie for an assignee upon 
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May IB28, a breach done befort his time.^ These autboritids, bedide otbenr^ 
Chapmao wbich if necessary, might be cited, shew that Williatn Chapman 
BolBci. ^^^ assignee cannot maintam an action for breaches that hap- 
pened before bis time. 

The Second breach is also upon a covenant in the present 
tense, that he (Holmes) had good-right to the lands at tke time 
he made the deed. If he had not, the covenant was broken, and 
be^ might have been sued on it the dajr it was macie. The 
same is trae of the third convenant^ that there were no incum- 
^ brances on the land at the time he sold it ; beside which there 
is a fatal objection to the third breach that no incumbrances 
are set out. Com. Dig. Pleader C. 48, 49. Cro. Eliz. 914. 
9 Mass. 433. Marston v. Hobbs. 
The fourth and last covenant is different in character from 
'^all the foregoing ; it is, that William Holmes for himself ^nd his 
Aetn, tf»/2 warrant and defend the land to Charles Jones, . hts 
beirs and ast^gns forever. It is one that must necessarily have 
continuance and run with the land, as it is to do something in 
future. An assignee in whose time it is broken, by eviction, may 
undoubtedly have the benefit of it. Indeed, the defendants do 
not deny but he may ; but being the ancient warranty, they con* 
tend that he can have that benefit only in the ancient way, by ' 
voucher, warrantia charta or rebutter ; that there is no other 
way ; and that a personal action of covenant, lik^ the present, 
. m will not lie upon it. 

To support their position, they refer to Co. Lit. #ec.607, where 
t0ord Coke says,^ **^tbai warrantia is a covenant real annexed to 
lands and tenements, whereby a man and his heirs are bound to 
warrant the same, and either opoo voucAer, -or judgment in t 
- writ of warrantia charta. to yield other lands and tenements to 
the value of those that shall be evicted by a former title, or else 
may be used by way of rebutter^ This passage shews that the 
remedies there mentioned might be had, but it by ho means 
proves that an action of cdtxenan/ would not likewise lie. We 
are likewise referred to section 734, as one in which he declares 
that there is a diversity between a warrantia that is a covenant 
, real, which bindeth the party to yield lands or tenements in re- 
compense, and a covenant annexed to the land which is to yield 
but damages.^^ Now it is true, that every coveaant real did not 
bind to yield lands in recompense, for some boand only to yield 
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Jkmagei ; he doe^ Dot say the Tormer bound (o yieid Unds only. May 1828. 
We are referred also lo Bac. M. Covenant C. where ihe author ""cfciom ' 
says, *^ It seems by the better ^tnton that upon the e?ictioa of a „,_,»i 
freehold^ no action of covenant will lie ofi a warranty, for the 
party might have had his warraniia charts or votieAer." Now this 
shews that there were respectable opinions both ways. The de* 
feodimt's counsel confidently asserts, that there is no case gf 
evictioQ of freehold to be found in the Englbh books, where aa 
action of covenant has been sustained on a warranty. Suppose 
this assertion to ba true, it may only prove that the tenant, in 
ancient times liked the ancient remedies best. And it is not in 
the /east surprising that he did so* Voucher^ gave him the in* 
valuable power, when a writ was brought against him ht the 
land, to ttay the suit until his warrantor came in to defend it ; /or 
if he failed and judgment passed against the tenant, he (the ten- 
ant) got Judgment i>i the same suit to recover over laads of equal 
value against the warrantor. There was no trouble of a cross ac- 
tion. The judgments against him and the judgment in his favor 
were simultaneous. The same day that he lost one farm he got 
another as good, or ihe fair value of it. But the warrantia charts 
afforded still greater advantages. Instead of waiting till foreseen 
trouble arrived he might anticipate it, before eviction, by suing 
out this writ, which bound all the lands of the warrantor and his 
heira^ from the time it was sued out. Shep> Touch. 184. Now 
if the tenant always preferred the better remedy, can it be infer- 
red that there was no poorer one at his option ? If, upon a judg- 
ment to recover other lands, it appeared that the warrantor had 
no ttiner, it is not clear that the tenant, under the same judg- 
ment, could not recover the value in damages. The ulterior pro- 
ceedmgs on a judgment, to recover over, are not at this tlay fa- 
miliar. The tenant recovered land as good in quality and quan- 
tity, or failing in that, recovered in value, ln'3 Bl. Com. 300, 
the author, who is very accurate, says " that the tenant may 
bring a warrantia diarta to compel him to assist him with a good 
plea or defence, or else to render (damages and) the value of 
the land." Since the ancient remedies became obsolete it is in 
vain to tell a tenanf he can have them, for he cannot ; why 
therefore should he not recover the value in an action of cove- 
nant.^ If he cannot; and if the ancient remedies are now gone, 
how passing strange it will be that here is a soleam covenanta, 
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May I9g8. right but no remedy ! The ancieDt clause of wnrranty does not 
Chapaiao contain, to be sure, the identical wj)rd ** covenant ;** but any 
HoUnei* ^^"^ ^^ words amounts to it which shews *the parties concur-' 
rence to the performance of a future act. Bac. Ab. Covenant A. 
Lord Coke expressly caJIs warrarUie a covenant. Aud wherever 
there exists one, the law has provided a remedy by action of 
cpvenant. Bac. Ab. tit Covenant. In Marston v. Hobbs^ 2 Mast. 
^ 433, Chitf Justice Parsons says, " At common law, the tenant 
^ after be had lost his land, might bring a personal action of cove* 

nant, on the covenant to warrant and defend, and recover a. sa- 
tisfaction in damages." The theory and principles of law appear 
to me very fully to warrant this opinion, ki modern conveyan- 
cing the covenant for quiet enjoyment may be as good ; but 
still this is a covenant, and when broken, there is no reason why 
an action of covenant should not lie upon it. 

But there is another objection, that though William Holmes 
is bound, to this warranty, himself and heirs, he did not bind 
bis executors by name, and therefore the action does not lie 
against them. My answer to this is, that the covenantor, bound 
himself, and the general rule is, that where he is bound by a 
covenant^ his executors, though not named, shall be bound also. 
Bac. Ab. Covenant E. " If a man covenant for himself only, 
for quiet enjoyment, and doih not say in the covenant, his ex- 
ecutors, administrators, ^c. yet his executors and administrators 
are bound," SAcp. Touchst. llS. Doug, 43. 3 Com. Dig. Cov. 
C, I. Such is the general rule, and this case is not within any 
of the exceptions. 

Another objection is, that no notice was given of the penden- 
cy of Johnson's suit ; or if given it is not averred. Now I admit 
that a warrantQr, without being vouchedj could not become a 
party so as to deffnd by a plea in his own name ; but warrantia 
charice would lie bef»ro suit, and therefore required no notice. 
So neither is, it requisite in a covenant. If the eviction was on 
elder title, by judgment at law, it is plenary evidence ; unless it 
was by fraud. Hamilton v. the Ex'rs. of Cutts. 4 Mass, 349. It 
is not necessary to maintain the action, though useful to rebul 
an allegatioh (if any should be made) that judgment against the 
tenant was obtained by his fraudulent connivance. But notice is 
no part of the cause of action. It would be as necessary iu cove** 
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nant for quiet eojoytnenty after tn eviction hy due course of law, May i82g» 
as in this case ; yet it is never done. 3 Chit, 337. Cb«pai«n 

On the whole, anr Asignee cannot maintain an action on the " 

Jir9t^$econdot third covenants in this case, upon breaches which 
happened before his time, and as to them the demurrer must be 
suscaiued ; but be may well have, an action upon tbe general 
warranty, for an eviction in his own time, and upon that breach 
tbe plaintiff must have judgment.^ 

Drake, J. This is an action for breach of covenant. The • 

covenants declared on are contained in a deed of conveyance 
from William Holmes, the defendant's testator, to one Charles 
Jones, his heirs and assigns. Jones conveyed to the plaintiff; 
who having since been evicted from the premises, now seeks re- 
dress upon the covenants contained in the original conveyance 
from Holmes. The executors deny the plaintiff's right, to recover 
against them, on any of those covenants. 

The first is what is usually called the covenant of seising 
a covenant wbi6b is broken, if broken at all, as soon as made. 
Shepherd* t Touchstone 170. Pennington^s Reports 407. 2John^ 
jsonU Rep. 1. 3 Johnson 63. 2 Mass. 465. It was broken, as 
between William Holmes the covenantor, and Charles Jones. 
An action could have been immediately maintained on it by 
Jones. But Jones assigns tbe land to Chapman the plaintiff. 

(Does the right of action pass with the lam] ? it has been re- 
peatedly decided that it does not. It is contrary to the principle 
of tbe common law, which will not permit a chose in ostion to be 
assigiwl. 4 John Rept.n2. Croke Eliz, 863. Penn. Repts. 407. 
The defendant's counsel cited, contra, 4 Term Repts. T§. 
That was an action of covenant for quiet enjoyment, brought by 
a lessee against the assignee of the land ; and it was decided that 
tbe assignee, and the fieir of the lessor were liable on this cove- 

* NoTc. In accordance with this opinion is the decision of the 
Supreme Court of the state of New-York, in the case of Town" 
9end v. Morrif^ and yancourtlandij Executors of Vancowrtlandt^ 
6 Cetpea'f il«p. 123, and it may be considered as seuled in that 
statei tfaat a warranty of lands in a deed in fee, is the subject of a* 
personal actiiMi of covenant against tbe executors of tbe warran- 
tor, aad tbe grantee is not confined to bis voucher or varranffd 
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May 1828. nant, upoD the eviction of the lessee. The case, id 5 Coke 17, 
chupman '* "P^° ^^® Bzme covenant, brought by the assignee of the' les- 
see after eviction, against the lessor. Neitlfcr of these cases op* 
pose those first cited ; and the law seems to be well established, 
that no right of action on the covenant of seisin passes to the 
assignee of the tand ; and therefore the deraurrer to this breach 
is well taken. 

The next covenaiit is, that the said William Holmes and wife 
had power and authority to grant, sell, and convey the said land 
to the said Charles Jone^, his heirs and assigns. Tliis covenant 
is of the same import with the first, and the action on it is liable 
to the same objections. 4 Cruue^ Ch, 6, But it is added that they 
bad the right and power to sell the said lands, "free and clearly 
acquited, exonerated, and discharged of and from all manner of 
other and former deeds, gifts, grants, &c. and all otbcr incum- 
brances that might in any way roar, hurl, injure, or diminish the 
same in title or estate." This is treated, by the counsel of the 
plaio'tiflT, as a distinct covenant against incumbrances. But it 
appears to me to be a part of the preceding covenant, limiting 
or restraining it, if it varies it at all. The covenant against incum- 
brances known to the English conveyancers, and referred to in 
the English books, looks to the future, and is usually annexed to 
the covenant for quiet enjoyment. See appendix to 2 Vol. BL 
Cotrim. And the English decisions respecting their covenant 
against incumbrances, cannot with any propriety be applied to 
the case bdbre us. 

The remaining covenant is that of warranty. It is said in 
Bacon's Abridgement, title Covenant C. to be the better opin- 
ion, that a personal action will not lie on this covenant upon an 
eviction of the freehold. The same idea is suggested by Fiin 
JVess, Justice, in 4 Johnson^ p, 11. It is certainly not one of the 
covenants -introdoced into English conveyancing in lieu of the 
ancient warranty ; and, in New-York, tbe^ English covenants ap- 
pear to be -adopted. In Massacbusetls, covenants of ibis kind are 
used, and personal actions sustained upon them without objec* 
tion. In New-Jersey, I believe it is* almost universally in use ; 
and considering that the ancient mode of proceeding oa war- 
ranties is nearly obsolete in England, and never bad existence 
in this state. We^cannot for a moment suppose that such a cov- 
enant is now introduced with a view to those ancient remedied} 
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or tbat the grantee, should be confined to them, to obtain fedress ^^7 i^^- 
after eviction. The principal difficulty, on my mind, arose from The Ordinary 
the mode in which the covenant was introduced, and which • j^\pp\ncoH. 
might be considered to furnish ground for a peculiar construc- 
tion. The preceding covenants expressly bind the grantor, bis 
helraf executors, and administrators, and this succeeds them, 
and begins with the words : '' and lastly, the said William 
Holmes for himself and his iieirs,"S£c. But it is a general rule' 
that whenever a testator is bound by a covenant the executor 
^all be bound, Croke Eliz. 553. 2 Wath. 153 There is noth- 
ing inibe nature of this covenant to vary that general principle ; 
and ilie mtent to confine the obligation to the testator and his ' 
heirs, not appearing by any means certain, 1 am inclined upon 
the whole to say, that the aciion may be sustained against the 
exeoutors on this covenant. 

Judgment for the plaintifT. 



I. H. WILLIAMSON, ORDINARl', against, JOSEPH LTPPIXCOTT, and 
DAVID S. ENGLISH, EXECUTORS OF ALLEN SMITH, DECEASED. 

If A. who 18 testamentafy guardian of S. and T. diee, and B. admin- 
isters to bis estate, and erroneously supposing, ihat as administrator of 
A. he became also the guardian of S. and T. possesses himself of ihQ 
goods, chattels, and efibcts belonging to S. and T. and does not acooant 
tor them^ and an action is thereupon brought against B. and his sure- 
ties on Kis administration- bond ; a neglect by B. to pay S. and T. the 
amount found due upon a settlement of his accounts with tten, before 
the Oifphanji' Coort^ cannot be assigned as a breach of such bond. 

This was an action of debt upon nn administration bond. 
The defendant pleaded performance generally. The plaintiff re- 
plied, jind set out several breaches, the only one necessary to be 
noticed was as follows : ^' and for a89igning a further breach of 
the said condition of the said writing obligatory, according to 
the form of the statute in such case miide and provided, the said 
haac B. Williamson, ordinary^ fyc. as aforesaid, saitb, that 
heretofore to wit, on the first day of March, in the year of our 
Lord one thousand eight iuindred and twenty-two, at Saletii, 
aforesaid, the said Joseph Wright made and exhibited ti^ the 
surrogate of the said county, an account of his administration 
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^•y ^Q^Q of' ibe goods, chattels, and credits which had then eome (6 bi« 
Tbe Ordinary bands Bs ajdmlnlstrator of the said Vining Hill, deceased, wh6 
Lfppincott ^^^ tesiameniary guardian ol George Snilcher, K(ehry Snitchef, 
John Suitcher, Sarah Snitcher, Margaret Snitcher, and Isaac 
Snitcher, children of Henry Snitcher, deceased ; and the said 
' Isaac H. Williamson^ ordinary, &;c. as aforesaid, further saitb, 
. that afterwards to wit, at the term of September, in the year 
« last, aforesaid^ at Salem aforesaid, the said account after being 
corrected and amended, upon examination by the judges of the 
Orphans* Court of the said county, was by their decree allowed j 
and the said Isaac H. Williamson^ ordinary^ &c. as aforesaid^ 
further saitb, that the rest and residue of the said goods, chattels^ 
and credits remaining upon the said account so made and ex- 
Ijibited, and examined, and allowed by the said judges of the 
Orphans' Court, amount to tbe sum of seren hundred and sev- 
enty-one dollars and eighty-eight cents, to wit, at Salem afore- 
said, in the coulity aforesaid ; and the said Isaac H. Williamson^ 
ordinary, &£c. as aforesaid, further avers, that the said Henry 
Snitcher, Isaac Snitcher, John Snitcher, Geofge Snitcher, Tho* 
mas Paterson, and Sarah his wife (late Sarah Snitcher) and 
^ .. George Kirk, and Margaret his wife (late Margaret Snitcher) are 

the persons by law entitled to receive the said rest and residue 
of tbe said goods; chattels, and credits so remaining as aforesaid. 
Yet the said Joseph Wright, although often requested so to do, 
bath not yet paid or deh'vered tbe saiife or any part thereof to 
the said Henry Snitcher, Isaac Snitcher, John Snitcher^ George 
Snitcher, VThomas Paterson, and Sarah hia wife, and George . 
Kirk, and Margaret bis wife, or any of them, but bath therein 
l^holJy failed and made default ; and tbe said rest and residue of 
the said goods, chattels, and credits, so remaining as aforesaid, 
are still wholly unpaid and undelivered to the said Henry Snitch- 
er, Isaac Snitcher, John Snitcher, Thomas Paterson, and Sarah 
his wife, and George Kirk, and Margaret bis wife, contrary to 
tlie form and effect, true intent, and meaning of the said condi- 
tion of tbe said writing obligatory to wit, at Salem, aforesaid, 
in tbe county aforesaid ; and this he the said Isaac H. William^ 
son, oidinary, &c. as aforesaid, is ready to verify, &c. 

To this breach thus assigned the defendant demurred. 

Wm. JV. Jeffers, argued in support of the demurrer. '^ 

A. O. Day ton J for tbe plaintii£ 
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The Chief JcstIce delivered the ojMnion of ihe cAurt. May 1828. 

To one of the breaches of the condition of the writing obKga- xbe Ordinary 
tory in this cause, which is an action upon an administration bond, .' 

the defendants wlio are the executors of one of the sureties of 
the administrator, have demurred. The breach is in the follow- 
ing words :'*' that heretofore to wit, on the tst day of March 
A. D. 1822, at Salem, in the county of Salem aforesaid, the 
said Joseph Wright, made and exhibited to the Surrogate of the 
'said county, an account of his administration of the goods, chat- 
tels and credits, which had then come to his hands as adminis- 
trator of the said Vining Hill, deceased, who was testamentary 
guardian of George Snilcher, Henry S. John S. Sarah S. Mar- 
garet S. and Isaac S. children of Henry Snitcher, deceased. * 
And the said J. H. W, ordinary ^ kc. farther saith that afterwards 
to wit, at the term of September, \n the year last aforesaid, at 
Salem aforesaid, the said account after being corrected and 
amended, upon examination by the said judges of the Orphans' 
Court of the said county, was by their decree allowed. And the 
said /. £r. W. ordinary^ fya. farther saith that the rest and resi- 
due of the said goods, chattels and credits, remaining upon the *# 
said account, so made and exhibited and examined and allowed ^^ 
by tbe said judges of the said Orphans' Coiirt, amotmt to 
the sum of $7^188, to wit, at Salem aforesaid, in the county 
aforesaid. And tbe said /. H. W. ordinary^ &c. further aver^ 
that the said Henry Snitcher, Isaac S. John S. George S. 4| 
Thomas Paterson and Sarah his wife, late Sarah S. and 
George Kirk and Margaret his wife, late Margaret fi. are the * 
persons entitled by law to receive the said rest and residue of 
tbe said goods, chattels and credits, *so remaining as aforesaid. 
Tet the said Joseph Wright, although often requested so to do, 
hath not yet paid or delivered the same, or any part thereof to 
the said Henry Snitcher, &c. or any of them, but hath therein * 
wholly failed, &c" 

By the condition of the adcninistration bond, the administra* 
tor is required well and truly toadminister according to law, all 
Ihe goods, chattels and - credits of the deceased, which shall 
tome into his hands, possession or knowledge, or into the 
hands or possession of any other person or persons for him ; 
and farther, to ** make or cause to be made, a just and true ac- 
eount of Jhis adminbtrationi whhm twelve calendar months from 
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May 1826. the date of the obligation, and all the rest and residue of die 

The OrdioAry Said goods, chattels and credits, which shall be found remaining 
Lippfocott up^<) the account of the said administration^ the same beiug 
first examined and allowed of by the judges of the Orphans' 
Court of the county or other competent authority, shall deliyet 
and pay unto such person or persons respectively, as is, are or 
shall, by law be entitled to receive the same.'' 

The question presented by the demurrer, whether the breach 
is well assigned, depends on the enquiry whether the account 
mentioned in the breach, the balance of which has not been 
paid over to the persons entitled to receive it is the same ac- 
count wbich is meant and mentioned in the co^dhion of the 
^ .. bond. Now the administration mentioned in the bond, is a ge- 

neral administration of the estate of the decedent, and the ac- 
count intended is, of course, an account of that administration* 
But the account and administration mentioned in the breach, 
are of the goods, chatties and credits which had con>e to the 
hands of Joseph Wright, as administrator of Vining Hill, who 
was testamentary guardian of certain persons of the namcjjof 
1^ Snitcher. The goods, chattels, and credits, mentioned in the 

breach, are not the goods, chattels, and credits, of Vining Hill, but 

* those of the Snitchcrs, to whom Hill had been guardian, which 

came into the hands of Wright. However just and proper 

then it may be that Wrip;ht should account to ibe Snitchera^ 

^ for whatever of their goods, chattels and credits he may in any 

cap.jcrty have received, yet it is abundantly clear, that the ac- 

• count meniioned in the bond and in the breach are not the same, 

and tbe latter cannot therefore be within the scope of the bond. 
Agam, it is clear that fisr the goods, chattels and credits men- 
tioned in the breach, neither the law nor the condition of the 
bond, ever intended to impose a responsibility on the sureties 

V of the administrator. Hill was the testamentary guardian of 

George Snitcher and others. After bis decease, Wright erro- 
neously supposing, that as the administrator of Hill, he became 
also the guardian of the Snitchers, acted in their afTalrs, and 
* their goods, chatties end credits came into bis hands, of which 
the account mentioned in the breach was made, and froqi 
which the balance was due. Accord'mg to the language of tbe 
breach it is his administration, the administraliop of Wright, not 
the administration of Hill, as guartUsn. The goods and chattels, 
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3d 



came not into the hands of Hill as guardian, but of Wright, after Miy i828. 
the decease of Hill. But it is certain that Wright had no au- ^^ 
tbority to act as the guardian of the Sniichers, Nor could bis J'- 
mistake in thus acting in the slightest degree, enlarge the extent 
of bis bond or increase the responsibility of bis sureties. The 
liability to the sureties of Wright, as administrator for tlieir 
property, which may have come into the hands of HilJ, as ibeir 
guardian in his life time, is not here brought into view. The goods 
and chattels in question never came into the hands of Hill, but 
after his decease, into the hands of Wright, under his unautho- 
rised assumpuon of the powers of guardian. Such being the 
case, the administration bond does not reach them. 

The breach ie not well assigned. The demurrer should be 
sustamed, and judgment on it should be rendered for the de- 
fendants. 



D£» ex dm. LEWIS MASON against MARMADUKE SMITH AND 
JACOB FOX. 



^ 19 KJICTMEKT. • 

H. deviaes as follows : ^' I gi?e and deviso the t>UDtatioD, whereon 
I now live, to my son Aaron and bis male heirs, lawfully issuing ; and for 
want of sach heirs, I give the same to my sdn Barnt, an^ his male heirs, 
laMrAiUy issuing; and for want of such heirs, I eive the saomto my son 
John and his male heirs, lawfully issuing ; and for want of such heirs, 
to retorn back, ^c. On the death of the testator, Aaron entered and 
died seized without issue. Barnt, the second devisee, then entered and 
became seized, but died out of possession, leaving three sons and three 
daughters, of whom Lewis Mtson was the eldest^ By this devise, Lewis, 
under the operation of the statute dedonu^ takes an estate tail. 

The statute of New- Jersey, of 13 June 1799, abolishing all English 
statutes, did not abolish estates tail. Per Ford Jmiice. 

Ford, i. John Mason ^y will dated the 3d of May 1799^ 
but not proved till the 5th of October following, devised as fol- 
lows : '^ I give and devise the plantation whereon I now livo to 
my SOD Aaron Mason and his male heirs, lawfully issuing ; — and 
for want of such heirs, I give the same to my son Barnt Mason 
and his male beirs, lawfully issuing ; and for want of such 
heir^ I give the same to my son John Mason, and his male 
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May 182S. heirs, lawfully issuing ; and for want of such heirsi, to return 

Deo back," be. On the death of the testator, Aaron, the first 

Fox. n^nned devisee, entered, and died seized without any issue* 

Barnt Mason, the second devisee then entered and became^ 

seized, but die«i uhimately out of possession, and this action is 

brought by Lewis Mason his eldest son. 

It is argued that the devise '' to Barnt Masdn and Ms mah 
Aetrf,"^id not create an estate tail under the statute de donis 13 
Ed. 1. because that and all other English statutes had been 
publicly abolished by law on the 13th June 1799; which dat^. 
« though after the iDaking of the will, was nevertheless prior to 

_the death of the testator; and from the ambulatory nature of 
wills they never take effect till death ; at which time, in this 
case, there was in existence no law for upholding this kind of 
estate; as estates in tail were entirely by force of the statute d^ 
donis. Now that it is so, there can be no doubt, in England. But 
it must be remembered that we bad a statute of our own pas- 
sed in 1784. Pat. 54, sec. 2, That was in eidsience fifteen years 
before the abolition of the British statutes, and that remained in 
force more than twenty years afterward. This statute adopts the 
« * ' great principle of the statute de donit^ and supplies its place, as 

far as the legislature wished that great principle to remain. Be- 
side acting retrospectively, on estates prior fo 1784, it was made- 
to operate prospectively^ also, by its very words : " on all sucli 
** devises which shall hereafter be made in tail of any kind ;'* thus 
^ preserving a future power«of making these known estates under 
the restrictions and limitations in the same act. It is an absurdity 
that a regulation for future estates, should be preserved for twen- 
ty years after the abolition, if no such future estates could be 
created. These estates. could be as well made under our own 
act as under the statute of Edward; they both rested on the 
same great principle, that the will of the donor should be ob- 
served ; and in abolishing the English statute there was no in- 
tent to abolish the estates likewise ; the principle of them, be- 
^ ing very valuable to a certain extent, and to that extent the le- 
gislature meant to support them. An entire aboIitioA, leaving 
ibem to be estates on condition at the common law, would have 
enabled a devisee, the moment he had issue, to alienate in fee 
simple, squander the money, and impoverish not himself, only, 
but a helpless family, that were objects of the provision. To en- 
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Abie pif^Dtd and others to prevent roreseeo prodigality, arising May lasn^ 
frono- weakness of intellect) or evil propensities^ the legislature, ^^ 
by the act of 17S4, intended these estates should be preserved «.*' 
under the regulation therein noentioned. They allowed to th^ 
devisee an estat; for life, but vested the Tee simple in the Jini 
heir who should take by descent. This Lewis Mason was the 
first heir taking by descents^ and, tbereforei pn these facts, is ea* 
tided to judgment. 

Dbake, J. i am of opinion that the language used by tha . 

testator under the operation of the statute de donis, created a 
contingent remainder in niale tail, in Barret Mason, which be- 
came vested by the death of Aaron Mason without issue ; and 
Lfcwis Mason being the second devisee in tail, or the first i^ho 
bath taken in the line of descent, or of entaiment, is accord- 
ing to the case of Den v. Fogg, Pesmington^s Reports 819, 
seised of an estate in fee simple, in the premises* 

In opposition to this, the counsel for the defendants says : that 
liefore the death of the testator, and before any estate was cr** 
ated by the said will, the Legislature of this state indirectly abol- 
ished estates in fee tail, by enacting that no statute of Great 
Britain should thereafter have any force in New-Jersey ; and * 
as we have no sUitute de donis, and the act of 1784, and the 
supplement of 1786, do not create or establish, but merely limit 
an estate, which existed through the operation of a British sta- 
tute, no such estate can now exist. I am not awar« that this 
pomt baa been decided in our courts, nor do 1 conceive it ne- 
cessary to decide it now. For if this be not an »tate uil, it is, 
according to the admission of all parties, a conditional fee at 
the common law, and if so, what is to prevent the plaintifi^s re- 
covery f It is answered, that if it be a conditional fee, then up- 
on the birth of issue, the condition was performed, and the es- 
tate becaHe absolute, so (ar as to permit the tenant to alien. 
This is, no doubt true. But did he alien i there is no proof of 
this. The defendants are found in quiet possession ; andr there- 
fore, aay their counsel, a conveyance to them is to be presumed. , 
B«t no such presumption can be legally founded on that fact 
abne. The resolt is, that iivithout determining whether this bo 
an esutemil, I consider the plaintiff entitled to judgment. 

Judgment for plaintiff. 
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May 182^. P£N ex dem. ELIZA UARDfiNBERQH agismit JKCOB it HARDEN- 

■ BERQU. 

Deo 

Hardenbereh ^^* ^®^ H»de between A. party of the first part and C. and D. huf 

^ ' wife, party of the aecend part, ^aota. bargains, and sells, uotQ the said 

10 42\ P^^^y o^ ^h® second part, his heirs and assigns, a piece of land ; and C. 

M 808' dies, his wife D. him sarviving, she will be entitled t^ the whole of the 

estate dnrisj^ her life. 

A converance of lands to a roan and his wife, made after their inter- 
marriage, does not, strictly speaking, create them joint tenants, but cre- 
ates an estate of a peculiar nature of which they are seized, not per my 
ct per tout (as joint tenants would be) but solely and simply per tout. 

The statute of N. J. [Revised Lawe^ 556,) which enacts '* that no es- 
» late shall be considered and adjudged to be an estate in joint tehancy, 

except it be ezpressly set forth in the ojrant or devise creating such es- 
tate, that it is the intention of the parties to create an estate in joint 
tenancy, and not an estate of tenanejr in common ;" does not apply to 
an estate granted to husband and wife. 

Tais was an action of ejectmeDt, brought for the recovery of 
knds io the county of Middlesex. Tbe cause was noticed for 
trial at the June Circuit, A. D. 1827, wheu tbe parties by their 
attoroeys agreed upon the following state 4>f facts (which waste- 
turned with the poscea,) viz. ^^Wiiliam M'Koight, being seized and 
possessed of the prcimises in question, by deed of bargain and 
sale, duly acknowledged and recorded, bearing date on tbe 31st 
day of August 1622, made between William M'Knight and 
' Nancy bis wife of the first part, and James Hardenbergb and 
Eliza his wife of the second part." Tbe words ^<aod Eliza bis 
wife,*' having been interlined after the deed was drawn, and be*- 
fore it was executed, *^ the party of tbe first part, granted, bar^- 
gaioed, aw) sold unto tbe said party of tbe second part, bis 
heirs and assigns, forever, a lot of land in tbe township of Ano- 
boy, being the premises in question. To bave and to iiold unto 
faim the said party of the second part, bis betrs and ass^s, to 
the only proper use, benefit and behoof of him the said party 
of tbe second pan, hist beirs and assigns forever." The said 
James Hardenbergb, went into tbe possessioa of tbe premises 
under this deed, and built a large bouse and made 'other im- 
provemenlB thereon, at^d continued in possession until bis death. 
The said James Hardenbergb died without issue, tbe said Eliza 
bis wife, tbe lessor of tbe plainjtf him surviving, and upon bts 
death she remained in possessionor six months. The said Ja- 
cob R. Hardenbergb, the father of Ihe said Jantes Hardenbergb, 
thereupon entered into possession^ and at the time of the service 
of tbe ejectment was in possession, by bis tenant, John Appleby. 
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Tbd derendant confessed lease, entry, and ouster, (prout lac M«y 1828. 
posiulat.) ^^ ^ 

And it was further agreed, that if upon the foregoing facts, the Hard^oUrgh. 
court sboold be of opinion in favour of the plaintiff, then judg- 
meat to be entered for the plainttfl^ with six cents damages, and 
six cents costs ; and if the court should be of opinion in favour 
of tbe defendant, then judgment shall be entered for the de« 
fendant, with costs of suit to be taxed. Either party to be at lib- 
erty to turn ibis case into a special verdict, and bring a writ^f 
error within one term after tbe entry or judgment. 

The cause was submitted upon written arguments by 

Wood^ for the plaintiff; and 

C. L. Hardenbergh^ for defendants. 

' EwiKG, C. J. By deed of bargain and sale, bearing dale on 
the f^lst day of August 1822, and made *' between William M'* 
Knight and Nancy his wife, of the county of Burlington, and 
state of New'Jersey, of the first part, and James Hardenbergh 
and Elizabeth his wife, of tbe township of South Amboy, county 
o( Middlesex and state of New-Jersey, of the second part," tbe 
words, and Elizabeth bis wife, having been interlined after tbe 
deed was drawn and before it was executed, '* the party of the 
first part,*' granted, bargained and sold " unto tbe said party of 
tbe second part, bis heh^ and assigns, forever," a lot of land in 
the towosLip of South*Amboy, being the premises in question, 
to have and to hold, *^ unto him the said party of the, second 
pert, his heirs and assigns, to ^ only proper use, benefit and 
behoof of him the said party of tbe second part, bis heirs and 
assigns forever." Under ibis couveyance, James Hardenbergh, 
went into possession of the premises, built an house and made 
other improvements, and continited in possession until his de- 
cease. He died without issue. His wife, the lessor of the plain- 
tiff, and one of the grantees in the deed survived him, and cbn« 
tinned in possession of the premises for six months after bis 
decease, at which time tbe defendant who is the father of James 
Hardenbergh entered, and continued, by his tenant in posses* 
tlOD, at the commencement of this action. 

The lessor of the plaintiff, claims the whole premises under 
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^'y ^^^ the above mentioned deed, and insists that she is entitled thert* 

Don by to an estate in fee simple. 

Htrde^bereb. '^^^^ counsel of the defendant, in the brief submitted to us, in- 
sists that the wife by force of the deed, *' takes a joint estate 
with her husband for life, and then it goes over to his heirs m 
fee simple ; a joint estate for life with remainder in fee to the 
husband" ** a well known estate in the law ;" and for example 
he refers to the 285th, 2 Lduleton^ which is in these words. " If 
lands be given to two and to the heirs of one of them, this is a 
good jointure and the one hath a freehold and the other a fee 
simple.'' To which Littleton adds, *' if he which hath the fee 
dieth, he which hath the freehold shall have the entirety by sur* 
vivor for term of his life." And Coke^ in his comment says, 
^' they are joint tenants for life and the fee simple is one of them." 

The counsel of the defendant farther insists, that ** if the deed 
should be construed according to the claims of the plainttfT, stilt 
by force of our statute, R^, Laws 556, the lessor of the plain** 
tiff and her husband, were tenants in common." 

' It is manifestly, unnecessary for us in order to decide this cause, 
40 enquire or determine whether the lessor of the plaintiff takes 
under the deed an estate for life, or am estate in fee simple, be- 
cause if as the defendant insists, she took only an estate for life, 
and bj virtue of our statute, at a tenant in common, the plaintiff, 
Iter life estate of one moiety subsisting, must be entitled in this 
sctfon to judgment, to recover one moiety of the premises. 

In as much, however, as the plaintiff demands the whole pre^^ 
noises, although to ascertain the duration of the estate of the les- 
; 8or is not essential, yet the operation and extent of the statute 
respecting joint tenants and tenants in common, must be exam- 
ined, because thereon depends the question whether the plaintiff 
is to recover (he entirety or only a moiety. 

Properly to understand the statute and safely and truly to 
construe it, we must Grst distinctly comprehend the nature of 
the estate which passes to husband and wife by a grant made to 
them during coverture. 

A conveyance of lands to a man and his wife, made after their 
Intermarriage, creates ^nd vests in them an estate of a very pe- 
culiar nature, resulting from that intimate union, by whicb ae 
Bladblone says, ^'tbe very being or legal existence of the 
woman is suspended during the marriage, or at let^t is incoj- 
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porated and consolidated into that of the husband." The estate May isss 
correctly speaking, is not what is known in the law by the name ^^^ 
joint tenancy. The husband and wife are not joint tenants. I ^' 

am aware that sometimes, and by high authority too, but currente 
0aIamoBnd hnproperly, as will, I think, be presently seen, the 
estate has been thus denominated. In respect however, to the 
name only, not to the nature of the estate, is any diversity to be 
found. The latter has been viewed in the same light as far back 
as our books yield us the means of research. The very name 
joint tenants, implies a plurality of persons. It cannot then apt- 
ly describe husband and wife, nor correctly apply to the estate 
vested in them, for in contemplation of law they are one person. 
Utileton^ sec. 291, (665.^ Of an estate in joint tenancy, each 
of the owners has an undivided moiety or other proportional part 1 
of the whole premises, each a moiety, if there are only two 
owners, and if more than two, each his relative proportion. They 
take and hold by moieties or other proportional parts ; in tech- 
nical language, they are seized per my et per tout-0( husband 
and wife, both have not an undivided moiety but the entirety. 
They take^ and hold not by moieties, but each the entirety. 
JEIacb IS not seized of an undivid ed moiety, but both are, and 
each is seized of the whole* They are seized not per my et per 
tout, hut solely and simply per (out. The same words of convey- \ 
aflce„whicb make two other persons joint tenants, will make as J 
husband and wife tenants of the entirety. Lit. sect. 665 2 Leif. 
107. Ambler 649. Moor 210. 2 Bl rep. 12X4. 5 T. ft. 664-8. 
Vezey 199. 6 Jon. Ch. Rep. 437. 2 Kent. com. 112. In a grant 
by way of joint tenancy, to three persons, each take^ one third 
part. In a grant to an husband and wife, and a third person, the 
husband and wife take one half, and the other person takes the 
other half ; and if there be two other persons, the husband and 
wife take one third, and each of the others one third. Lit. sect. 
291. In joint tenancy, either of the owners may at his pleasure, 
dispose of hts share and convey it to a stranger, who will hold 
undivided, and in common with the other owner. Not so with 
iiusband and wife. Neither of them can separately or without 
the assent of the other, dispose of or convey away any part. It 
Ikaa even been held where the estate was granted to a man and 
hn wife, and to the heirs of the body of the husband, that he 
could not during the hfe of -the wife, dispose of the premises by 
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^. May 1828. j comRioo recov€ry,80 as to destroy the entaH ; oor did his lar- 
Den viving his wife, give force or efficacy to the recovery. 3 Co. S. 

Swdenbcrgb. ^^^ ^^^' ^^^' ^^^ ^ ^^^* * ^* ^^^^' ^*'* ^BLrep. 1214. 
Roper on husband and wife 51. K severance of a joint tenancy 
may be made and the estate thereby turned into a tenancy in 
common by any one of the joint owners at bis will. Of the es* 
tate of husband and wife^ there can be no severance. 3 Co. 5. 
2 BL rep. 1213. It has been held that a fine or common reco- 
very by the husband during the marriage will work a severance, 
if the estate was graiued to him and her before marriage, but if 
grarvted after marriage no severance will thereby be wrought. 
Jlmhler 649. Joint tenants may make partition among them of 
their lands, after which, each will hold in severalty. Of the es* 
late of husband and wife, partition cannot be made. The treason 
of a husband does not destroy the estate of a wife. In an esUite 
held in joint tenancy, the peculiar and distinguishing^cbaracteris^ 
tic is the right of survivorship, whereby on the decease of oae 
tenant, his companion becomes entitled to the whole estates* 
Bf iweeo husband and wife the jus accrescendi does not exist. 
The surviving joint tenant takes something by way of accretion 
or addition to his interest, gains something he previously had not| 
the undivided moiety which belonged to the deceased. ^The 
survivor of husband and wife^ has no increase of estate or inter- 
est by the decease, having before the entirety, being previously 
seized of the whole. The Survivor, it is true, enjoys the wholes 
/ but not because any new or farther estate or interest becomes 
vested, but because of the original conveyance, and of the sanot 
estate and same quantity of estate as at the time the conveyance 
was perfected. In the remarks I have made, it will have been 
observed, that the estates granted to husbancLand wife during mar- 
riage, has been the subject of examination! If lands be granted 
to a man and woman and their heirs, and alferwards they marry, 
they remain, as they previously were, joint tenants, they have 
moieties between them, as they originally took by moieties they 
will contmue to hold by moieties after the marriage, and the 
doctrine of alienation, severance, partition and of the jus 4xccrei'- 
csndi may apply. Co. Lit. 197, b. 2 Lev. 107. Ambkr 649, 
And to this kind of estate. Bacon may allude Jn the passage 
cited by the defendant's counsel. 3 Bac. orb. tit. Joint tenants 
B. ** Bdron 9^nd feme may be joint lenanls;" or more probably, 
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judging from the context, he m^ans to lay down the doctrine M>T i^^- 

that th^ may hold an estate hi joint tenancy with another per- "i^ 

SOD : for unless. used in one of these senses, the clause is unsuD- ' 

' r iiAr4leabergh» 

ported by the authority cited in the margin, and differs from the 

succeeding passages on the same page. •» 

Having brought to our view, the nature of the estate of bus- 
band and wife, we may proceed to ascertain the appIicafoiJiry of 
^ the statute, respecting joint tenants and tenants in common to 
the case before us. 

It is enacted '' that no estate shall be considered and adjudged 
to be an estate in joint tenancy, except it be expressly set forth 
in the grant or devise creating such estate, that it is the impntioa 
of the parties to create an estate in joint tenancy and not an es- 
tate of tenancy in common.'' But we have seen that the deed of 
James Hardenbergb and wife, would not anterior to that statute, 
have created an estate in jomt tenancy, that the estate created 
thereby woiild not have been considered or adjudged to be 
of that class. It follows then, that it is not of that nature on 
which the statute was designed to operate. But the counsel of 
the defendant, appeals very properly to the preamble and to the 
light which may be thence shed on the intention of the legisla- 
ture. It k in these words : ^' Whereas, estates granted or de- 
vised to a plurality of persons without any restrictive, exclusive, 
or explanatory words, have heretofore been held in this state, 
to be estates in joint tenancy, therefore be it enacted*" The very 
same chss of cases here, as in the enacting clause, is plainly de- 
signated. Such as bad been held to be estates in joint tenancy. 
Moreover, the preamble mentions estates granted to a plurality 
of persons. But husband and wife, in contemplation of law arp ■ 
one person,, not a plural^. We shall be the more satisfied with 
ib'w cooslruction, if we recur to the causea which iftduced the 
legislatiu^ to enact this law. The hardship, surprise atid unan- 
tieipated consequences of the doctrine of survivorship, can rarely 
i(f indeed, ever be felt in the case of husband and wife. 

This statute then, does not operate on the deed before us. It 
is subject to the prineiples of the common law ; .and by them, 
the wife is entitled, the husband being dead, to the possession of 
the whole premises. 

In the case of Shaui y, Hearsey, 5 Mass, 521, the Supreme 
Court of Massachusetts, held thai the statute of that state, did not 
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May 18^. extend to conveyances to husband and wife, a statute substaa-^ 
Dett tially like ours, with this difference indeed, that the words *' con- 
Hardenbertb ^^y,*'^^^^ *"d devises to two or more persons," are there actu- 
ally contained in the enacting clause, as the counsel of the de- 
fendant proposed to read them in our statute for greater eluci* 
dation. In New-Tork, they have a similar statutory provision : 
and in the cases of Jackson v. Stevens^ 16 John. IIB, and Jack* 
son V. Cary^ ibid 305, the Supreme Court decided that it did 
not extend to the case of husband and wife^ and because thehr 
estate was not a joint tenancy. It is true, as remarked by the de* 
fendani's counsel, their statute has no such preamble. But hence, 
I appiehend their cases are entitled to more, not less, considera- 
tion. The preamble makes the scope of our statute more clear. 
In the state of Yirginia, a similar decision has been made in the 
case of Thornton V. Thornton, reported in 3d Randolph 179, 
although the words of the Virginia statute ** of whatever kind the 
estates or thing, holden or possessed be," aremucb more favor- 
able to such a construction as the counsel of the defendant has 
sought to establish for our statute. 

Upon the whole, I am of opinion the plaintiff is entitled te 
recover the whole premises in controversy. 

Drake, J. This case turns upon the construction of the 
deed, conveying the premises in question. It is made ** betweea 
William M'Knight and Nancy his wife, of the first part ; and 
James Hardenbergh and Eliza his wife, of the second part f 
and grants, bargains, and sells '* to the said party of the second 
party his heirs and assigns," the lands and tenements in contro- 
• versy. 

The said James Hardenbergh, took possession of the premi- 
ses, made expensive improvements, and died there without is- 
sue, leaving the said Eliza his wife, the lessor of the plaintifi^ 
in possession, which she held about six months, when the de- 
fendant, Jacob R. Hardenbergh, took possession, and still holds 
the same by his tenant, John Appleby. 

The grantees are " the party of the second part," (that is, 

^ James Hardenbergh and Eliza hfs wife,) " his heirs and assigns^" 

The term party^ embraces both graniees, and is used for that 

purpose with strict grammatical accuracy ; and the word his, is 

as definite in its reference to only one of them. More formally 
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expressed, this grant would read, to the said Jam^s Harden- May 1828. 

bor^h and Eliza his wife, and to the heirs and assigns, of the Vandyke e/^. 

said James Hardeobergh. In Coke on Littleton, Section 285, it chandlt 

is said, " if fands he given to two, and to the heirs of one of 

them, this is a good jointure, and the one hath a freehold, and 

the other a fee simple ; and if he which hath the fee dieth^ be 

which bath the freehold shall have the entirety, by survivor, for 

term of his life." See, also, 2 Cruise 510-11. But the grantees 

were husband and wife: " upon a purchase made by them both, 

each has the entirety, and they are seized per tout and not permy." 

This principle, cannot have any operation in this case, (upon the 

principles of the common law,) for with it, or without it, Eliza 

Hardenbergh, having survived her husband, would be eniiiled to 

a life estate in the whole premises. 

The only remaining question is, how far the common law, as ' 
applicable to this case^ is varied by the statute. Revised Laws^ 
p. 556. Under the operation of which, the plaintiff's right of 
recovery, would be reduced to one half the premises. My 
doubts on this point have been removed, by the view of it taken, 
ia the opinion of the Chief Justice^ and I concur with him that 
ibe plaintiff is entitled to recover the whole premises. 



10 4« 
JOH?f VANDYKE, JOHN LEAN£V, AND ttENRt BLAND, TRUSTeA ^^'-^ 

OF MARGAREr MEADE, again$t GEORGE CHANDLER, AND ED- 
WARD CHANDLER, ADMINISTRATORS OF GEORGE CHANDLER, 
DECEASED; 

If a creditor of an insol^t estate, neglect to exhibit, under oath, his 
daioi to the administrator of his deceased debtor, within tbe time pie- 
acribed by the rale of the Orphans' Court, for that purpose,' be will aot 
be allowed to come in for a ratable proportion of the estate of the de- 
ceased, in the hands of the administrator. 

This cause came before the Courts upon the following state 
of facu : — George Chandler, the defendants' testator, having 
purchased of George H. Burr, a certain plantation, in order to 
secure the balance of the purchase money, amounting to eight' 
thousand three hundred and fifty dollars, executed and delivered 
to ibe said George H. Burr, several bonds, btering date the 
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May 1828. |3ih Hay of May 1815: Conditioned for tlie paytpedt of the 
Vaiidyka et al Said balaiiice of $8,350, and executed a mortgage the same 
day on the said plantation, to secure the payment of the money 
due upon the said bonds. 

On the 6th day of January 1821, the said George H. Burr, 
by deed of assignment, granted, conveyed and assigned the said 
bonds, mortgage and mortgaged premises to Richard W. Meade. 

On tbe 2d day of December 18^, the said Richard W. 
Meade, assigned unto the sard plaintiffs, the said bonds and in- 
denture of mortgage and mortgaged premises* 

The said Of'orge Chandler, the defendants' testator, iied on 
or about the 1st day of September eighteen hundred and ttrenty- 
three, having first made and published bis last will and testa* 
ment, in due form to pass rea^ estate, and thereby devised tbv 
said mortgaged premises to the said George Chandler and Ed- 
ward Chandler, the defendants, subject to the said mortgages. 

George Chandler, died in September J823, and administra- 
tion with the will annexed, was granted to the defeiklants. The 
plaintifis having caused a suit in Chancery, to be itistituted 
January term 1824, to foreclose the equity of redemption in the 
said mortgaged premises, agamst the said George Chandler and 
Edward Chandler, as administrators and heirs of George Chan- 
dler; stich proceedings were had therein^ that on the 24th day 
of May 18£4, a decree was made»«that there was due to the said 
plaintiffs on the «aid bonds and mortgages, the sum of nine thou- 
sand nine hundred and eigbty«three dollars and seventy centSj 
besides costs* 

Qn tbe 11th day of Aogust 1824, the sheriff of the county of 
Burliugton, made sale of the mortgaged premiseSf by virtue of 
tbe said decree, for the sum of nine thousand four hundred and 
seven dollars and seventy-five cents, at which day there was 
due to the plaintiffs for principal, interest and costs, on tbe said 
decree, tbe sum of ten thousand five hundred and six dollars 
and eighty-three cents, being one thousand and ninety-nine dol- 
lars and eight cents .more than the amount of sales of the said 
mortgaged premises ; to recover which balance the plaintiffs in- 
stituted the present suit against tbe defendants. On the 22d day 
of September 1823, the defendants proved the will of their tes- 
tator, and look out letters of administration, eum testamento nn- 
7jea?o< In the term of August, A. D. Id24, Edward Chandler, 
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one of the defendants, wbo solely actf^d in the administration of May 1828. 

die estate of his tesiatofi represented to the Orphans' Court of vaiidyt*^ ti ah 

the county of Burlington, id writing, and under sofemn afBrnaa- ^ •• 

tion, conformably to the provisions of the act entitled, " An act - 

concerning the estates of persons who die insolvent^ and that 

the personal and real estate ef the said George Chandler, de* 

ceased^ was insufficient to pay the debts of the said deceasedi 

tccording to thei best of his knowledge and beliefi whereupon 

the said Court in the term of August aforesaid, did order and 

direct the administrators of the said George Chandler, decelised, 

to give notice in the usual manner, to the creditors of the estate 

of the said deceased, to exhibit under oath or affirmation, bis, 

her tod their claims and demands against the said estatej within 

six months from that time, that sucJi notice was regularly given. 

That after the said limited time had expired, and at least two 

months prior to the term of May 1825, the said defendants did - 

give notice according to law, that at the said term of May 1825, 

they i^fould make report to the said Orphans' Court, of the 

several claims and demands which had been exhibited again^ 

the estate of the' said deceased, under oath or affirmation, and 

did also give notice according to law, that they would exhibit 

their account to the said Orphans' Court for settlement, in the 

said term of May 1 825. 

At which term of May 1825, the said Edward Chandler act- 
ing administrator as aforesaid, did make report to the said Or* 
phans* Court of the several claims and demands which had been 
exhibited against the estate of the said deceased, under oath or 
affirmation, and did also exhibit to the said Court at the same 
time under solemn affirmation, a true and just account of the 
moneys, goods, chattels, rights and credifs of the decedent, 
which had come to his knowledge, hands or possession ; and did 
further report to the C^rt on solemn affirmation, that no real 
estate of the said decedent within the state of New-Jersey, had 
come to his knowledge ; and in August term 1 825, a decree of 
the Orphans' Court was made, declaring the estate of the de« 
ceased insalvent, and directing a distribution of the balance of 
the estate remaining in the hands of the administrators, to be 
distributed among jhe creditors who had exhibited their de- 
inands. 

That by the account of the defendants, as decreed by the 
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^*y }^^' said Orphans* Court, they had received personal estate of the 
Vaudyk»</«;. Said deceased, to ibe amount of one thousand and twenty doK 
Cbaodler. '*" *°^ sixty-four cents ; ihat they had paid in preferred debts, 
expenses and commissions to the amount of three hundred mod 
one dollars and thirty-five cents, leaving a balance in their handt 
to be distributed among the creditors of the said deceaavd, to 
the amount of seven hundred and nineteen dollars and twenty- 
nine cents ; that claims to the number of eighteen had 
been exhibiied to the defendants under path or affirmation, with* 
in the time limited by the rule of the said Orphans' Cointi 
amounting in the aggregate to the sum of one thousand and eight 
dollars and eighty-eight cents. 

That the claim of the plaintiffs was not exhibited to the de- 
fendants or either of them, under oath or affirmation, until Au- 
gust term 1825, six months after the time limited by the- rule of 
the said Orphans' Court. 

It is agreed by, and between the parties aforesaid, that if the 
Court should be of opintoo, that upon the foregoing state of facts, 
the plaintiffs are entitled to a ratable proportion of the balance 
of seven hundred and nineteen dollars and twenty-nine cents, 
remaining in the hands of the said defendants, with the eighteen 
creditors, whose claims were rendered under oath or affirmation, 
within the time limited by the rule of the said Orphans' Court, 
that then judgment shall be so rendered against the defendants 
in favor of the plaintiffs ; and thai if the Court should be of opin- 
ion that the plaintiffs are not so entitled, that then judgment shall 
be rendered in favor of the plaintiffs, only for a ratable propor- 
tion of such other estate of deceased, as the plaintiffs shall dis- 
cover, and as has not been inventoried and accounted for by the 
defendants. 

Garret D, Wdl, Att'y.ofpl'ff: 

Mr*m. Brawn, Att'y. of def 'ts. 

EwivG, C. J. The plaintiffs are mortgaged creditors of the 
deceased, George Chandler. After his death, they filed a bill in 
the Court of Chancery,* and obtained a decree for the sale of 
the mortgaged premises. The sale did not raise sufficient money 
to satisfy the debt, and for the balance this action was instituted. ' 

la August term 1824, a representation of the insolvency of 
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the estate was made to the Orphans' Court of the eountjr of ^^7 i^^* 
Burlington, agreeably to the act concerning the estates of per* Vandyke*, e/ol. 
sons who die insolvent. Six months were i^iven by the order chawUer. 
of the Court to creditors, to bring in their claims and demands. 
Wiibio that period, a number were exhibited under oath or af- 
fimcuition, and in the manner directed by the act. The pre* 
scribed course of proceeding was pursued. And in August 1825, 
the Court decreed the estate to be insolvent, and the account of 
the administration being settled, directed a distribi^tion among 
the creditofs who had exhibited thehr demands. The plaintiSs 
did not exhibit any claim or demand against the estate, to the 
act nninistrators, within the limited period, nor until the term of 
August 1825. 

The present suit was commenced after the decree of the 
Coon ; and the question presented to our consideration by the 
parties is, whether the plaintfffi are entitled to a ratable propor- 
tion of the balance of the estate remaining in the bands of the 
defendants, with those creditors whose claims were rendered 
under oath or affirmation, limited within the time by the rule of 
the Orphans' Court. 

The provisions of the act of the legislature, Rev, Laws 766, 
9eem in themselves and from irresistible const" qnences to resolve 
clearly and satisfactorily this question. A period of time is to be 
-Exed by the CbiirT, and the creditors are required within that 
timp, to exhibit their claims and demands under oath to the ex- 
ecutor or administrator. After the expiration of the time, he is 
to make report to the Court of the several claims and demands 
which have been so exhibited. And after the adjustment of the 
accounts, the proceeds of the personal a^d real estate, the prefer? 
red debts and expenses being first paid, are to be distributed " to 
the said several creditors." It will be seen that these provisions 
tiot only contemplate 8i|, distribution among the creditors, who 
shall have exhibited their accounts in the manner prescribed, 
and within the time limited, but that the execution of the act, 
and the administration of the estate upon the system of equality, 
wisely intended, are otherwise wholly impracticable. 

The legislature, have taken care not to leave this question to 
construction or inference, however clear the one, or irresistible 
the other. In the 11th section it is enacted, that " if any creditor 
shall not ei:bibit bis claim to the executor or administrator, as 
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May 1828. fiforesatd, witbio the time limited and prescribed by the said 
Vtadjke f/ oA Co>Tt, such creditor shall be forever barred from prosacutitig or 
Ch "ditf recovering his said demand, unless the estate shall prove suffi- 
cient, after all debts exhibited and allowed are fully satisfied, or 
such creditor shall find some other estate not iaventoried or ac- 
counted for by the executor or administrator, before distribatioo, 
in which case such creditor shall receive his ratable proportion 
out of the same. 

By this section the exhibition of the claim, " as aforesaid'' 
that is to say, under oath or affirmation, and witMn ihe time 
limited by the Court, is made a condition on which the tide of 
the creditor to participate in the distrfbutioo is to depend ; and 
without making such exhibition be is forever barred, from prose* 
ciitingaod recovering bis demand, unless in one or other of the 
events, which are particularly menUooed. Neither the fact of 
the decree in Chancery, which had been made prior to the re- 
presentation of insolvency, nor the knowledge of the existence 
of the debt of the plaintiffs, which may be (airly presumed 
from that decree, to which the administrators were parties, as 
defendants, can furnish any support for the claim of the plaiotifis 
to share hi the distribution. The legislature have thought fit to 
prescribe a condition, and he who would avail himself of the ad- 
vantages of the law^ most fulfil it. Qui sentit commodum tentire 
debet et onus. The legislature have sought to guard the estate 
against unfounded demands, by an appeal to the conscience of 
the creditor. The suit in Chancery, neither directly nor indi- 
rectly answers this appeaL 

The plaintifis are not entitled to a ratable proportion with^the 
creditors, who have fulfilled the conditions of the act ; and such 
being our opinion, judgment according lo the agreement of the 
parties is *^ to be rendered m favor of the plaintifiTs, only for the 
ratable proportion of such other estate of the deceased, as the 
plainiifis shall discover, and as has not been inventoried and ac- 
counted for by the defendants.'' 
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JOHN PROBASCO against JOACHIM HARYoUGH. 

CIRTIORARI. 

If a defendant, in a cause pending before a justice of the peace, and 
in which if he has a defence, is lead into a mistake with regard to the 
time to which the cause is adjourned, and the trial is had in bis absence, 
and without bi^ knowledge ; this court will reverse the judgrocAt. 

Bt the affiilavits taken id this cause, ander a rule of this 
court, it appeared, ihat oo the llth My of October, to which 
time the cause had been adjouroedi' on the application of Pro* 
bascOv the defendant, below, the said '* defendant, called at 
the office of the justice, for the purpose of applying for a fur- 
ther adjournment thereof. That the justice, was npt^in his of- 
fice, but that William Lqtson, a partner in trade of said justice/ 
was there ; and upon Probasco's enquiring for said justice^ and 
informing the said Letson of his business, was laJd that Har- 
(6ugb, bad sent a letter that morning, and solicited a further ad- 
journment for a fortnight ; and as the parties both requested it, 
such further adjournment would of course be granted. And that 
said Lietson, further told Probasco, that it was unnecessary 
for him to remain until the said justice came in, as he would 
notify the justice of the application." That in consequence of 
this information, Probasco went home, and at the expiration of 
said fortnight, came prepared with his witnesses to try the cause, 
when he was informed, for the first time, that judgment had 
been rendered against him. That he was totally uninfor(ned of 
the day of the trial, of said cause. And that he had a just 
and legal defence to make on the merits of the action. 

It farther appeared, by the affidavit of Letson, that Joachim 
Hartough, the plaintiff below, sent a letter to the justice, in whMi 
be requested an adjournment of bis suit against Probasco, for 
two weeks. But the cause was actually adjourned only for one 
week, and that Hartough appeared on the day of the trial, and 
insisted upon having the cause tried, and that it wad tried in the 
absence of Probasco the defendant below. 

Vroom^ for the plaintiff, in certiorari, moved to reverse tlie 
judgment of the justice, because Probasco, was surprised and 
deceived as to the time of the trial, and had not an opportunity 
of being heard j and cited 2 Pen. Rep, 630. 1 South. Rep, 268. 

Bt the Cottrt. The act of the leeislature, relative to the 



May 1828. 

Probatco 

t 
Hartough. 
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May I82d. trial of smnll causes, says, ** that to prevent fraud and surprfse, 

Cornelius ^^^ jusiice may grant aHjourninent," and in this case we are in- 

.^: clined to think, he ought to have granted the adjournment for 

two weeks. This is not bO strong a case as that of Trueax v. Rob* 

erts. 1 South. 288 : and we think the judgment ought to be re* 

versed. Judgment reversed. 



GEORGE CCitNELIUS againd ANTHONY IVlNtf. 

• CERT10B4RI. 

An item in a plaintiflTs etate of demand, or copy ot his acoount. char- 
ging defendant ^* to loading vessel at his wharf, at Cedar-Bush Land- 
ing," may becopsidered as a charge for wharfage, and not a trespass. 

A general charge *' to sundries as per day book," if it stood alonef 
would be objectionable, but if on the same date there is a credit given 
the defendant for the same amount, and ip the same language, the judg- 
ment will not be reversed for the generality of the charge. 

If on the debit side of the account, there is a general charge for sun- 
dr\fi&^ making the plaintiffs demand exceed the sum of ^100 ; yet i| on 
the credit side of the account there is a general credit given the defend- 
ant for the same sum in the seme language, and if the same date whick 
reduces the balance of plamtiffa demand tinder ^100, the justice has ju- 
risdiction of the cause. 

This was a certiorari^ to the Court 6f Common Pleas of 
Monmouth, brought by Cornelius the defendant, and appellant 
below to reverse a judgtAent, rendered against him, on an appeal 
from a justices court. 

Ryallf for the plaintiff, in certiorari^ relied upon the following 
rci^sons for the reversal of the judgcnent I'^First, because the 
state of demand, filed by the plaintiff below, exceeded the juris- 
diction of the justice, and the credit therein given, was not such 
as is required by law. Second, because the state of demand is de-* 
fective in this, that it comprises two different causes of action, 
to wit, debt and trespass. 

In supgort of the first reason, be referred to the state of de- 
mand, whereby it appeared that the whole amotint of the plain* 
tiff's demand, wi» $214.47 ; but in this sum was included, a 
charge under the date of June 20th 1825, of ^' sundries per day 
book, |i63.50, thereby reducing the balance due the plaintiff, 
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umder the sam of'flOO, This general credit, be contended, was ^y ^^^' 
insufficient to bring the cause within the jurisdictioa of the jus- Roberts 
tice. In support of the second reason, be referred to the two HoUwortfat. 
following items in the state of demand, eisr. ** To loading vessel 
at his wharf, at Cedar-Biisb Landing," and to ** sundries per 
^-book/' Tbefirgt items be contended wa^ for a trespass, and 
the second for a book debt, and that they could not be joined in 
the same action. 
' WaU, contra. 

Cb. Justice. If the charge of sundries, per day book, stood 
alone, it would be objectionable for its generality. But it ap>- 
pears, that there is a credit given the defendant for the same 
amount, in the same language, on the same date ; and tn as much 
as those two items taken together, clearly shew that there is no 
demand on this, score, and that the one is ex anguished by th^ 
Other, we think we ought not to reverse the judfement on this 
ground. As to the objection that debt and trespass, are joined 
to^thert we tliink that the charge for " loading vessel at Ce- 
dar-Bush Landing," is not a trespass, but merely for the use of 
th^. wharf or whfurfage^-Therefore 

Let the judgment be afbmed. 



WILLIAM ROBERTS adt, JOHN HOLSWORTH. 

A mandamw will be issued to a Court only to direct the Court to pr<^ 
ceed according to law, but not to direct them how to proceed. 

HoRNBLowKR, 00 the part of Roberts the defendant, moved 
for a mandamus to be directed to the^Couct of Common Pleas of 
Essex, to compel them either to proceed in the cause, or to dis- 
charge the defendant oo common bail, and he founded his ap« 
plication upon the following affidavits, piz> " That said defend- 
ant was on the 29th of December, A. D. 1825, arrested and 
held to bail, without a judge's order, for $500. That said cause 
(that is Hobworth v. Roberts) was^ noticed fogr trial before the 
Essex Pleas, in April ternv 1827, and remained without further 
notice, until April term 1828, whea this defendant moved the 
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M*y 1828. Court by his counsel, ft> have the same brought to Itiaiy which 

Swing ei al ^^ deuied him. That this defendant was surrendered, in dis- 

^^ charge of special bail, on the 21st of September 18i7, but no 

Aiiuwajt bail piece and comraitttur thereon, was committed to the late ot 

present sheriff of said, county ; and defendant still remains in 

the common gadi of the county of Esset, by virtue of such said 

surrender.'' That in January term, A. D. 1828, this d«fendant| 

by his counsel, applied to the said Court of Comnoon Pleas, to 

be discharged on common bail, or for a judgment of nonsuK on 

aaid circumstaDces ; which was also denied hkn. 

Ch. Justice. To officers, a writ of maniatnus may go to di- 
rect them how to^proceed, and What to do ; but a mandathus to 
a Court, only, directs them to proceed according to law, and does 
not direct them koto to proceed. The furthest We have ever 
gone in these cases of mandamus , is in appeals to the Common 
P?eas, from the judgment of a justice, where we have dii^cted 
the Court of Common Pleas, to restore an appeal which bad 
been dismissed. But this is in effect nothing more than ordering 
them to proceed, and not directing the manner in which they 
shall proceed. Motion deniecU 



DAVID SWING AND OTHERS againH THE INHABITANTS OP THE " 
UPPER ALLOW ATQ CREEK, IN THE COUNTY OF SALEM. 

A parly cannot commence a second action In the aam^ court, for the 
«ame cause ofaction, until the costs of the first action are paid— «ad the 
rale is the same as to all courts within the same jurisdiction. 

Sms, on bebalf of the defendants, applied for a rofe, upon 
the plaintiffs, to stay proceedings in this cause, in this court, until 
the costs of a former suit, between the same parties for the same 
cause of action, tried in the Court of Common Pleas of the 
county of Salem, were paid. 

Wall, objected to the application, because, he said, costs of 
the suit in the Salem Pleas had not been presented to plain* 
tiffs for payment, or any execution issued against them. 
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Jeffersy replied, and read an affidavit, sutiog that the eosta bad ^^J l^^* 

been taxed and demanded ; and tlso, a notice of this applica- tUti^^Tt ~ 
tion, and service thereof. 



ChadMidc. 



Ch. Justice. Let the rule be granted. It appears that the costs 
bare been taxed and demanded. It is a clear. principlei that a 
party cannot commence a subsequent action in the sanse court, 
for the same cause of fiction, lyitil tbe costs of the first action 
are paid ; and tbe rule is tb^ same as to all courts witbin tbe 
same jurisdiction. 



GEORGE W ROGERS againtt TABER CHADWICE. 

CERTIORARI. 

A rule to takajiffidavTts, do^ not expire at tbe next term after it is 
taken, but stands until tbe cause is argued. 

Waxx, offisred to read affidavits taken under a rule entered in 
tbis cause at November term. 

Ryallt objected to the reading of the affidavits, and stated, 
that at the November term last, he bad taken a rule for affida* 
▼its, and examined witnesses ; but that tbe opposite party took 
no depositions at that time, but just previous to this (May) term, 
gave notice of taking affidavits, and did take the depositions 
now offered. He apprehended that the rule for affidavits, taken 
in November, expired at the February term, and that the oppo* 
ske party could take no affidavits subsequent to that term. 

Ch. Justice. That is not the proper construetion of the rule. 
The rule did not expire at the February term ; but it stands un- 
til the cause is argued, and either party may take affidavits under 
it. ^erefore the affidavits were properly taken. 
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M«y 1828. 



Deo 



Hf MATTER OF ELIZABETH STEVENSON. 



StillwelL Where the portion of money arising from the saleof landsr^ 

in which the widow has' a right of dower, is^ pot out by commis- 
sioners on bondy according to the statute, Amied Lowm 699, 
see. 8, the bond should be taken m the name of the commis* 
sionersi and not of the widow. 

^rmsirong^ applied to the court to know in whose name the 
bond, which was to be taken to secure the widows share of 
property which had been sold under the statute, Retdied Laws, 
599, sec* 8, should be ta'ken. 

Ch. justice, said that the bond must be made to the com- 
missioners, and not to the widow herselfl 



BEN ex dim. GREEN ogainH STILLWELL, LIENS AND PROSSER. 

The Ch. Justice, said that in all special casesi or cases re^ 
served, the plaintiff must open and reply. 



ANONYMOUS. 

HoRNBLOWER, asked tjie court whether in a foreigq attach- 
ment, where the defendant appeared and put in special bail, it 
was proper, since the passing of the act of 30th May, 1820, 
Revised Laws 734, sec 3, (by which the attachment is a lien upon 
die property, attached from the time of the issuing the attach- 
ment,) to enter a rule dissolving the attachmeat. 

Ch> JirsTiCE, said he thought Jt would be sufficient to enter 
tfae ordinary rule, and insert therein a clause, '^saving all liens 
created by the statute." 
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Bfty 1828. 



WILLIAM SCOTT againtt G. H. CONOVER. 



Seott 

Where money has heen paid hy defendant, under a judgment which conorer 
is auhaequently reveraed, and it appears by the reccord, that such pay- 
ment Was made, the court will order restitution. 

But where it does not appear by the record that the inoney has been 
pauly there the party orast sue out a wcire/acitu quart resHhiiumem lum. 

.«.-» ■♦ 

The judgmeot in ihlp case had been reversed, on a writ of 
error, after execuciod bad been issued, and the amount of the 
money due on 'the judgment, had been paiti by the defendant 
into the hands of the sheriff. 

Woodt now applied for a writ of restitution, and read affida- 
¥flta, proving the payment of the money by the defendant to the 
sberi£ 

ITeiB, for the plainti^ objected to the application ; that a 
writ of restitutioD could only be awarded in those cases where 
it appeared by the record, that the money had been paid. But 
in this case there was no such evidence of the payment of the 
money, as vrould authorise the court to award a writ of restitu- 
tion. 

The form of the writ, Arehoid^i Practical Forms , 199, shews 
that it most appear that the party applying for restitution has paid 
the money. In this case it does not appear that the money has 
been raised, but only that the defendant's property has been 
iold. 

J^oodf repUed. 

Ch. Justice. Two qoestions are pi;gsented to us upon this ap- 
plication. IKrsU Whether the judgment being reversed on writ 
of error, we can order restitution. Second. For what sum restitu- 
tion should be awarded, whether to the full amouot, which has 
passed out of the hands of the defendant, into the hands of the 
officer, Qr only for that sum which has passed from' the officer 
into the hands of the plaintiff. As to the first point, where it ^ 
appears upon record that the money has been levied and paid 
over to the plaintijS^ the court will order the restitution, tfut 
where it does not appear by the record, there the party seeking' 
festitotioni must sue out a tctre faciai guare reBtiiutionem non ; 
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^^y ^^^* and to this the party may plead ; and id Lillfi Enirie$, will 
D«a be found the form of the plea. ^ 

W(M>d. ''^ ^^^^ ^^'^' '^ ^^^ '^^^ appear upon the record that the mo- 

ney has been paid, and at ihe common law a §€irefa€ia$ would 
be required ; and we see no authority to change this practice. 
The affidavits cannot be said to be suoh record. 

Asto'certioraris, to justices courts, upon the refersal of a jus- 
tice's judgment, we do not put the party to the necessity of suing 
out a fciVe facias quare restitutionem non^ because it would be 
too expensire. But as to proceedings in this court, we must pur-' 
sue the common law practice. As to the second point, it is not 
necessary to give any opinion at present ; but the court would 
refer the counsel to the case of Montgomery v. Bru^ 
ere, where it appeared that the whole money bed passed into 
the hands of the sheriff, and neither a part or the whole 
of the' money ^ had been paid by the sheriff to the plain* 
tiff; and Mr. Montgomery*^ counsel resisted the applicadon on 
that ground, and the court ordered restititmion for the whole 
amount which bad been paid into the bands of the slieriff. 

Rulerefuseil. 



Di:N ex dem. agmn$t WOOD AND OTHERS. 

The affidavit to show that a witness lives out of the state, and there- 
by to obtain a cominission for the Examination of such witness, need 
not be taken on notice. 

The commission may be opened by a judg^e io vacation. 

An order for the issuing of the eommission, of itself, stays the pro- 
ceedings. 

Wall, applied for a commission, to take the examination of 
a witness in this cause, and offered to read an affidavit. 

L. Q. C Elmer^ objected to the reading of the affidavit, be- 
cause it had not been taken or notice to plaintiff's attorney. 

Ch. Justice. No notice of the taking an affidavit, to prove the 
absence of a witness out of the state^ to found an application 
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for a commission need be given, to authorise the reading of the May 19S8. 

"USdavit on tlie application* It does not stand on the same ground M*Dermott 

as an application to change the venue. The affidavit may be read. 

£/mer, then objected, that the granting of the coromissioa 
would delay the cause beyond the next circuit, which would be 
held before the commission could be returned to this court to 
be opened* 

Ch. Justice. The commission may be opened by the judge 
in vacation ; and it is not necessary that it should be returned 
to the Supreme Court to be opened. 

An order for the issuing of the commission of itself, stays the 
proceedings, unless there is something in the oider, authorising 
the suit to proceed in the mean time. 



ROBERT M«DERMOTT adt. THE STATE, ROBERT BOTLER, PROSE- 
CUTOR. 

Upon the quashing of an attachment, for not obeying an award, the 
attorney of the defendant is entitled to the same costs as in other civil 



cases. 



^ A WRIT of attachment for not obeying an award, had been quash- 
ed by this court at the term of September 1827. The attorney 
for M'Dermott made out his bill of costs, and inserted therein 
tbe same charges as are allowed in the Supreme Court, in all 
civil cases, by statute regulating fees. To this bill of costs, the 
counsellfor Butler objected, and insisted that the' defendant was 
not entitled to any costs. 

The court directed the clerk to retax the bill, and to allow the 

following items : - ^ ^, , 

Attorney, Court, Clerk. 

Motion for rule to quash writ $2.05 00 00 

Court and clerk's fee on argument and rule $1.34 28 

Clerk reading writ and return 28 

Breviat, and copy>« and counsel fee $3.68 00 00 

Drawing costs and copy, taxing and filing 54 00 58 

Gfreen, for defendant. 
T^anarsdalenj for Plaintiff. 
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ISAAC H. WILLIAMSON, ORDINARY, &e. againd RICHARD SNOOK, 
THOMAS STOUT, and NEAL HART. 

iv DtBt. 

Ir an aclion on tn administration bond, the jad^ment must be ren- 
4iered for the penalty of the bond, and a court of law cannot assess 
dama^fes opon it. 

The only way the defendant can obtain relief against the payment of* 
the penalty, is by applying to the ordinary for a stay of execution, or 
stay of sale, or «ich reasonable further time as may enable him to settle 
the estate in the Orphans' Court, in satisfaction of the bond and judg- 
ment. 

Wvk. HuUted, for the plaintiff. 
Saxton^ for the defendant. 

The facts in this case sufBcientJy appear in the oplnioD of ttie 
courtj which was delivered by justice Ford* 

Ford, J. This action is brought on the penahy of an adnninistra- 
tioo bond^ dated the 24ih of January, 1824, against Richard 
Snook, adioinisirator of Naihatiiel Snook, deceased, and two other 
defendants, who are his seruriiies. Whenf the cause came on for 
Utal, updu breaches assigned, the parties agreed on a case to the 
following effect: 1. That the bond was duly executed and 
delivered. 2. That on the 24ih of May 1824, the admioistra- 
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66 SUPREME CQURT 

Sept. 1828. xoT filed an inventory, arncJuniing, by appraisement, to $107.13. 
Ordioary 3. That be batb made no account of bis administration, bat 
jj'^"^ tberein bas wboUy failed. 4. That tbe person upon wbose pe- 
tition, tbe ordinary allowed tbe bond to be put in suit, is a judg- 
ment creditor to tbe amount of $28.63 ; beside, whom, tbere are 
other creditors to tbe amount of $65.37 or upwards. 5. That 
tbe estate, which came to the possession of tbe administrator, 
amounted to tbe sum of $1 12. 6. Il is agreed that judgment be 
entered for the penalty of the bond, with or without damages, on 
occasion of the breaches, as tbe court shall deem hwful ; or for 
tbe amount of the debt owing to the creditor on whose applica- 
tion the bond is prosecuted ; or for the ainoimt of the assets 
that came to 4he hands of the administrator; as the court may 
think ought (o be done. 

After an adjudication of this court, in case of the Ordinary 
V. Robimofiy 1 Halit, 195, that no assessment of damages on 
an administration bond, could be made at taw^ it is not a little 
surprising, that various projects^ for making ode, should be pre- 
sented in the state of this case. 

The opinion in I Halst. was formed after two arguments, by 
learned counsel, and upon a deliberate examination of every case 
and dictum. It appeared that every effort, through a series of 
" years, to obtain an assessment at law upon an admioistraiioR 
bond, bad uniformly failed. Tbe obstacles to it were insurmount- 
able, and no precedent of such an assessment was to be found 
in the books. Though the expedient of assigning for breacbi 
tbe non payment of a debt owing to a particular creditor, bad 
"been repeatedly overruled ; one of the judges of )his court, at 
length came into it, and prevented the opinion in Robinson's 
case from being unanimous. If that expedient be now relio^uisb- 
6d^(and it ^ems at present not to have a single advocate,) tbe 
opinion in 1 Halst, may be considered an unanimous one against 
an assessment; and that all we can do at law is, to give judg- 
ment for tbe penalty. Such was tbe opinion of the court in that 
case ; and I am bold to say there never was a case, upon argu< 
ment, in which this, or any court of law, went further. 

But having myself b^eaa conctirriog member of the bench, 
when that decission was made, it would not become me to re- 
pose silently on its authority ; I shall therefore endeavour to de- 
monstrate : that the assessment of damages, on an administra- 
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tion bood, beloogs by statute to the Prerogaiive Court only ; S«pt I82a 
that there is nothing in law or reason to prevent it from being Ordinvf 
done there ; and that a court of common law does not possess w^^ 
(he means of assessing damages on such bonds. 

First. The assessment of damages, on administration bondsy 
appertains by statute to the Prerogative Court. The I \th iection . 
of the aetf Rev. Laws 177, prescribes the condition of these 
boods; and it is the same in substance with that prescribed by 
22 and 23, Car. % The 12th section is in these words : ^' and 
in case any such bonds shall become forfeited, it shall be lawful 
for the ordinary or surrogate general, to cause the same to be 
prosecuted in any court of record, at the request of any parly 
grieved by such forfeiture ; and the moneys recovered upon such 
bond shall be applied xo^slv^^ (nsikin^ good the damages sustain- 
td by the not performing the said condition, in such manner as 
the judge of the Prerogative Court sliall, by his sentence or de- . 
ereCf direct." It will be conceded, that the statute meanSi by 
tbe word '* a;>p/ied!,"that the moneys recovered shall be paid to- 
wards making good tbe damages in such manner as the Prero-' 
gative Court shall direct. Before the ordinary can fulfil this direc- 
lion, be must ascertain the peraons'injured, and tbe amount of 
each ones damages, or he will never know when be has made 
tbem.good. If this court possessed the means of ascertaining 
the persons and (he amount of each ones damages, still it could 
not lawfully use those means, because the statute directs it to be 
done by t| sentence or decree of the Prerogative Court. Those 
injured, by non performance of the condition, will be the credi* 
tors of the intestate, iind the next of kin', tbe creditors accord- 
ing to the amount of (heir respective debts, when liquidated ; 
and (he next of kin, according to the surplus that may be re- 
laaining for them after the debts are satisfied. The manner of 
ascertaining these sufferers, and of making good their respective 
damages, is to be such as the ordinary shall by his sentence di* 
rect. He will direct the administrator to settle the whole estate 
forthwith, in the Orphans' Court of the county, giving notice, 
by advertisement, to creditors to present their demands ; and 
to the next of kin to see that he is charged with the whole es- 
tate that came to his hands, or has been lost through his ne- 
glect. Without this qt some similar manner to be 4j him direct- 
<«f, there is no ipt<»'Vi -jnce, sb'^'^of inspiration, that can tell the 
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68 SUPREME COURT 

Sepf. I82d. amount of damages which he it to make good out of this bond. 
Ordinary He must, by the most necessary implication, have power to as- 
Hart certain the sufferers and their respective damages, or be can 
never know when he has performed his duty. It would there- 
fore be flying in the face of this act, to attempt to take the duty 
but of his hands. To call a host of creditors into court, and li- 
quidate their individual demands, so as to ascertain each ones 
damages under this bond, is a hi§h judicial proceeding, 'worthy 
of that digniBed court ; and it would be a notable misconstruc- 
tiori, to take all that power into the hands of this court, (which 
is not so much as named in the act,) and leave to the Preroga- 
tive Court no more than the low ministerial office, of handing 
over money to certain persons mentioned in pur decree, a form 
for which would have to be devised. 

Secondly. There is nothing in law or reason to prevent this 
assessment from going to the ordinary. The idea that a court 
of law is bound, in this case, to assess damages under the act 
^ncerning obligations. Rev, Lawi 305, 9ec. 5, is entirely new. 
^bat act provides indeed, that in every action upon any bond, 
with condition other than for the payment of money, the plain- 
tiff shall assign breaches, and the jtiry shall assess damages upon 
such as the plaintiff shall prove to have been broken ; but those 
provisions are not, and never have been held applicable to od- 
. ministration bonds for a variety of reasons. First The Prero* 
gative Court is appointed to ascertain who have been injured, and 
to make good their damages by reason of the breach of the con- 
dition ; and it cannot for a moment be admitted that there are t6 
be double assessments, one here, and one in that court. Second- 
ly, i^ court of law does not possess the means of assessing dam- 
ages on these bonds, as I shall presently shew ; and it 'is for 
this reason that the power of doing it is vested elsewhere by 
statuteV Thirdly. Damages on an administration bond, regard 
the non execution of a trusty the performance of which is to be 
specifically enforced in another court, and ought not to be ob- 
structed by substituting definite damages in lieu and bar of that 
performance. Fourthly. The statute 8 and 9 WH. 3 ch. ss. sec. 
3, contains a provision, concerning obligations, exactly the 
same as our act which is a copy of it ; yet that statute was nev- 
er held applicable to administration bonds; nor can a case be 
found where assessments have been made upon tbem &t l&vv^' 
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OP NEW.JERSEY- 69 

We must suppose the courts of Westminster profoundly stupid Sept. 1828. 
to have overlooked this statute evet since the 9 of fVU. 3, or ordinary 
eke too learned ever to hdve supposed it >applicable to these • 

bonds. 

There is as little ground for anoth^ idea, that if judgment is 
given, ifitfaout an assessment^ the administrator will have to 
raise the whole penalty, and deposit it as security in the Prero- 
gative Court, before the ordinary will relieve against it. Now 
there is no such rule in the Prerogative Court. The idea is bor- 
rowed from Rev. Laws 704, tec. 6 ; which makes it a rule of 
the Court of Chancery only, and that too only upon an injunC' 
Hon, and where the merits are to be contested in a dispute be- 
tween third persons. It has no relation to the Prerogative Court ; 
and is confined entirely to cases of injunction. Here the ordina- 
ry is pbintiff in the cause. Must he grant an injunction against 
himself, to sUy himself, in his own suit, until he allows the ad- 
ministrator sufficient time to settle the estate in the Orphans' 
Court ? I do not think this objection needs further notice. 

One motive assigned, for an assessment at law, on this par- 
ticular bond, arises from an unaccountable and outrageous dis- 
proportion, supposed to exist between $112, the amount of the 
estate, and the enormous penalty of $2000. I shall presently 
shew that the sum of (1 12, inserted in this case, ought to be re- 
jected, as not being a fact within the issue, and altogether extra- 
judicial. But suppose iTto be ever so outrageous, it is the penal- 
ty under which Mr. Snook voluntarily accepted the administra- 
tion of the estate, and if he did not object to it then, he ought 
not to be allowed to do it now, after he has broken the bond. 

Arc we, in this collateral way, to correct a penalty, lying ex- 
clusively whhio the legal discretion of the ordinary and his sur- 
rogates ? Or will the ordinary be less willing to assess reasonable 
damages because the penalty is unreasonable ? be it greater or 
less, he will bold it only as a security to compel this defaulting 
officer to settle the estate promptly in the Orphans* Court. After 
all, it^ cannot be pretended that damages are to be assessed at 
law on these bonds, if the penahies are outrageous, but not to be 
assessed if the penalties are only double. They roust all stand 
upon one rule. 

Having shewn that the ordinary is appointed by statute, to 
make good to all persons the dax^ages sustained by occaiuon of 
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Sept. 1828. the breach of the condition of an administration bortd, and that 

Ordioary he must have the whole pennlty if he should Jind it neteaaryfor 

}l^f(. these purposes. I shall next show that this court does not possMS 

the means of making an assessment on these bonds, and that 

this is the true reason why the statute has appointed it to be 

done elsewhere. • 

It is easily to talk about assessments on these hoods. It has 
been talked about by the wisest judges for more than loO years, 
(ever since the statute, 23 Car. 2) but without having been eiect- 
ed in a single instance. The doctrine during that time, haa stood 
established. To those who are not fond of putting fixed princi- 
ples afloat for the introduction of judicial novelties, one would 
suppose this argument enough of itself. But if a precedent is' 
ROW for tjie first time to be made, the principles of it ought to 
be clearly settled. The bond being a security for creditors, and 
next of kin, Jibe principles ought to be cautiously adopted ; lest 
by liquidating damages too high we do an irreparable injury to 
-» the administrator; or by setting them too low, we do ao irre- 
parable injury to the creditors and next of kin. The ordimiry, 
upon a petition presented to him in the Prerogative Court, wouM 
take undeniably the most certain course. He would order the 
administrator to do, what he ought to have dooe long ago, to ad- 
vertise and settle the estate promptly m the Orpbaoa' Court. 
There the creditors (who are totally unknown to this court) 

[ould have notice to produce their demands, and leave to unite 
ith the next of kin, as parties, in bringing tbe whole estate to 
light, and in checking the administrator's accounts. When tbe 
debts were liquidated, and paid, and tbe surplus was paid over 
to the next of kin, then '* aH the datkages sustained by not per* 
forming the condition of the bond wouU be made good,^^ and 
the ordinary would release the penalty or security. But if we 
assess the damages, it will necessarily preclude htm bom reier- 
ring it to the Orphans' Court, inasmuch as there caaoot be two 
assessments on the same bond. Whatever damages the verdict 
of a jury shall give to him/ as plaintiff in tbe action, be will take ; 
but he will be justly cautious of taking more than the verdict and 
judgment measured out to him. Indeed he could take no more; 
he would be debarred of more, under the 7th section of tbe act« 
Rev. Laws 306 ; for the administrator, upon payment of the 
damc^es assessed, would be entitled to haVe the judfmeot 
against himself and bis securities discharged. 
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Now the only modes of assessing damages, at law/tbat bare S«|K 1828. 
ever been suggested, are two j one is, that old and exploded q^,„^ 
node, so uniformly rejected in Weslmiusier ball, but to which » 

one of the judges inclined in the cage of the Ordinary r. Robin" 
i9nt of giving the amount of the d^bt owing to tbe particular - 
creditor, who got liberty to prosecute tbe bond ;,not consider- 
iBg that there can be but one assessment on a bond, (unless for 
breaches that happen afterwards, Rev. Lam 306, $ee. 1) and 
therefore that the remedy for other creditors and next of kin, 
would be done away forever. But I forbear muhiplying objec- 
tions which would fairly lie against this mode of assignment, be- 
catise I do not find now, an advocate for it left. 

But a substitute is now devised, and it truly may be called 
ntw, as it is not to be found in any book, nor has been warranted 
by any judicial decision in the course of a century and a half, 
fliooe the statute first prescribed the condition of these bonds. 
It is, to assess damages, to tbe whole amount of tbe intestate's 
estate, widiout any allowance for payments made to creditors, 
though tbe administrator shall have fairly paid out half, or two' 
thirds, or even more, of all the estate that ever came to his 
hands. It assumes, gratuitously, that this court can ascertain the 
whole estate, in a simple action on the bond, in the absence of 
all the crediion and next of A:»n, who knew aoy^ thing of it and 
who, though deeply interested^ are no parties to the suit, nor 
have so much as notice of the action. It may be said that the 
amount, in this cause, is already ascertained in the state of the 
case ; that the estate amounted to just $1 12. Now, the practice 
of the surrogate-general, and of all his surrogates, is to take the 
penalty of the bond, as nearly as may be in double the amount 
of tbe estate, and as this is taken in the penalty of $2000^ a ques- 
ttoa naturally arises how the parties got the estate reduced so 
low, as the miserable sum of $1 12. I do not mean to impute to 
these parties any unfair practices ; it would be highly ungene* 
roua to do so in a case where I do not know, nor even suspect 
any ; but in other cases it is plain, tliat the amount of the estate 
mtfst be taken either from the administrator, or from tbe prose* 
outing creditor, or both. Now against either, or'l)0th together, 
1 enter a solemn proiesi, io behalf of the rights of honest credi- 
tors and next of kin. It ought not to be taken either upon the 
word or faith of an administrator, wh# has neglected his duty, 
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Sept. 1828. set h!s bond at defiance, trodden umleL foot his vows, and baV- 
Orc/lntry '°S wasted OF squandered the estate, is deeply interested to dis- ■ 
guise the amount of what he is accountable for, and make it as 
small as possible. To trust th/s matter to the prosecuting credi- 
tor, is nearly as objectionable. Beiqg privy to bis own debt, be 
may be presumed to knoiv that. Bin it may not exceed fiv« 
dollars. He may be the Aiost ignorant man, for business, among 
all the creditors, and kirow least about the affairs of the intestate* 
It is not supposable tb^t he will fling away his time, and double 
the amount of his debt, in hunting evidence for the benefit of 
creditors and next of kin, who though deeply interested, are ab'* 
sent, not knowing of his labors ; and if they did, might not prize 
them, but see them with distriist. How easily might an admin- 
istrator, who hsd wasted a great estate, hire the smallest, and 
most corrupt roan that was to be found among the petty credi- 
tors, to apply for the prosecution of the bond, and under his un« 
blessed auspices get the amount so cut down, that creditors and 
next of kin, should loose all their money. It will not do to say^ 
that he is appointed by the ordinary ; his appointment is to 
prosecute the bond, but by no means to compromise, compound, 
or settle the estate. Nor will it do to say, that there is an inven- 
tory ; for in many cases, none has ever been filed, and oftener 
it is a meagre document in which there is no account of bonds, 
notes or book accounts. Administrators are generally unwilling 
to clmrge such against themselves, until they receive something 
upon tbem ; yet, though not in the inventory* they may consti- 
tute the most valuable part of the estate ; beside which, trader a 
decree for sale of lands, the administrator may get the whole real 
estate into his hands, and not a cent of it appear in the inventory. 
Now, what possible means have we of ascertaining the true ac-* 
count of the intestate's estate, in a collateral action upon the 
bond, when the Orphans' Court often find themselves barely 
able to effect it, upon a direct inquiry, though they can' put the 
administrator (which we have no power to do) on his corporal 
oath, and moreover have the assistance of all the next of Am, to 
the intestate who knew his affairs, atid of all the creditors who 
had relations with him in business. I think it is demonstrated 
therefore, that this court, in this action, does not possess the mean$ 
of assessing damages on the plan proposed. 
But if we possessed the means, 1 hold that it would be unlaw-' 
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ful to give damages in every case to the amount of the whole ettaie. Sept I82d. 
If we make any assignmenti it must be such jmt and righteous Ofdioary 
damages, as the ordinary is able to prove. Suppose the whole ^' 
estate was {tOfOOO, and the administrator had paid out |9,900 
to creditors and next of kin, in just aijd legal priority, and only^ 
the inconsiderable sum of one hundred dollars lay back in his 
bands; could a judge conscientiously charge a jury to give tea * 

thousand dollars of definite damagea against the administrator, 
because there was one hundred that by some accident or delay 
remained unadministered ? Or if he could, might he not expect 
some trouble in forcing the consciences of twelve honest men, 
acting under oath, bto such a verdict ! But if these difficulties 
were surmounted, at what an awful remove would the verdict 
stand from that mild, just and righteous assessment, that the or* 
dinary would have directed to be made in the Orphans' Court, 
whe^e the settlement of the estates of intestates lawfully belongs f 
Moreover, it is too evident to be concealed, that such a verdict 
would not be an assessment of damages, though falsely so called ; 
it wrould be a penalty after all ; a pedalty in lieu of darnages ; 
one penalty m lieu of another ; and under the most dangerous 
disguise. It will be in the legal form, and have all the* appear- 
ance on record of real, liquidated damages, so as to preclude 
the ordinary from doing the same, as certainly there cannot be 
two assessments on one bond ; nor would he venture to depart- 
from what is done in this court upon the verdict of a jury, nor 
to give an appeal from their verdict to the Orphans' Court. He 
would decree the whole $10,000 first to the payment of credi- 
tors, and all the residue he would divide among the next of kio^ 
And this terrible destruction, would fall on the administrator'ji 
bead, from our atteiQpt to do what was never done before, and 
according to my understanding of the statute we have no right 
to do. I am therefore of opinion, according to the established 
course, that this court ought to do no more than render judg- 
ment for the penalty with costs. Let the administrator petition 
the ordinary for a stay of execution, or stay of sale, for such 
reasonable further time as may enable him to settle the estate 
in the Orphans' Court, in satisfaction of the bond and judgment. 

Drake concurred. 

C3. Justice, said, that if the question was res integra^ he 
ahouJd think that the assessment might be made at law, but tm- 

K 
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S^pt. 1828. der the case of tbe Ordinary v. Robinson, 1 Hals. 195, the 

HatcbiDton ^uestloD was decided after two arguments, and ac<)uie8ced in, 

^ ^ aud upon the authority of that decision, be united in the opinion 

deUvered. 

Jadgment for the penalty of the bond. 
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SAMUEL HUTCHINSON againti JAMES COLEMAN. 

This court will set aside a Terdiet, and grant a new trial, if, in tbek 
Ofnniofi, the verdict ia against the weight of evidence, or if justice has 
not been done. 

This was an action of trespass, on the case, for flowing wa- 
ter back upon the plaintiflf's miH. It was tried at the BurUngton 
^ Court, before his honor justice Rossell, and a verdict found for 
the defendant A rule to shew cause^ why the verdict should not 
be set aside, was granted to the plaintifl^ and upon the coming 
on of the argument. 

Armstrong and L. H. Stockton, argued in support of the' 
rule ; and 

JVallf for the defendant. 

The Ch. Justice, having been formerly counsel in the causej 
delivered no opinion. 

FoRDy J. The plaintiff owns land on a stream of water, cal- 
led Muddy Run, on which he has had a grist-mill from the year 

^1806, nearly thirty years. The defendant owns land on the same 
stream, next below, whereon he recently built a mill, that is, ia 
1824, and put a dam or stop across the stream, which stop he 
erected on the upper part of his farm, and within 45 feet x)f the 

, plaintiff's line. The stream being very sluggish, so that the 
plaintiff's two wheels could seldom be used at the same time, 
and finding the fall in the stream equal to twenty- two inches on 
bis own land, he published his intention to lower his mill-whee), 
and the bed of the stream, as far as it run on his land, and em- 
ploy those twenty-two inches as head i accordingly he had given 
orders for effecting this improvement, before the defendant took 
a step towards building a mill below; and when the defendant 
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commeDced that work, wbicb excited io the plaintiff strong ap* ^P^ i^^- 
prehensions from back water j the defendant gave assurances Uatcn'mtoT 
that it should not injure biro, and disclaimed all right of flowing ^^^ 
the water back on him. He then put the stop across the stream, 
which turns it into an open canal, cut for the purpose, add is 
said to afford a freer and better vent for the water than the nat- 
ural course. The plaintiff insists, that this stop occasfons back, 
water, several inches high, on the sheathing of his wheel, half 
a mile above it. The defendant insists, that it backs the wafer, 
only, three hundred yards ; that d^ad water on the sheathing of 
the plaintiff's wheel is a false pretence; or it arises from the 
plaintiff's wheel being sunk in a hole, which is lower than the 
bottom of the race-way ; or because the race-way contains arti- 
ficial obstructions, arising from an accumulation of sand barS| 
bushes, leaves, and mud, which require only to be cleared out. 
There were fifteen witnesses examined between the parties, and 
great conflicts of opinion. The jury found this stop to be no 
detriment to the upper mill, and gave a general verdict for the 
defendapt. The plaintiff moves to have it set asidr, on the single 
ground of its being against the weight of evidence. That the 
court have a legal discretion to set aside verdicts which appear 
to them to be clearly against the weight of evidence, is not de- 
niable. 2 Pen, 576. 2 Archb. 253. A new trial only permits the 
matter io be deliberately reviewed, by another jury, for the bet- 
ter satisfaction of the court, and parties, under the advantages 
of a fuller and better preparation, on both sides, as it respects 
both the law and the facts. 

Now the weight of evidence on the part of the plaintiff, con- . 
strains me to^be in favor of a new trial, in order to afford a care- 
ful review of the opinions of those fifteen witnesses, so highly 
conflicting together, and of the reasons, which they assign for 
their differences They were all credible, without one of them 
bemg impeached for want of veracity ; and though nine of them 
swore fully to their belief, that the plaintiff was greatly injured 
in hia mill, by means of the lower stop, the jury found a verdict 
against all their opinions, the other way ; but, still, it was ac- 
cording to the opinions of five witnesses, who differed from the 
other nine. Now if these are weighed merely as opinions, dis- 
connected with the reasons assigned for them, their weight is 
nearly as two to one against the verdict. But I do not lay much 
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B^. I9fli. stress on this arguraeot, because a single opinion, supported by 

Uuicbifison ^^^^ &"<' S^^d reasons, may reasonably outweigh two or three 

Colemsn. contrary ones, thrft are destitute of such support. This renders it 

necessary to examine, with some particularity, the reasons and 

facts on both sides. 

Joseph Snedaker, a witness on the part of the plainti^ knew 
the fall .on the plaintiff's land by the best possible opportunities, 
because he was one of the persons who dug out the bottom of 
the stream, frorp the division line to to the upper mill ; and he 
testifies, that thej kept the water running downward, through 
every step of their progress, till they got up to the sheathing of 
the plaintiff's former wheel, and that they came up twenty-two 
inches below it ; and when the sheathing was lowered that 
twenty-two inches, the water still had a continual fall, through 
every inch of the plaintiff's land, down to the line between him 
and the defendant Now the digging and levelling the bottom of 
this brook, was a ^ work of some publicity ; it took place at a 
country mil) ;,it must have consumed some time ; and may have 
been inspected by all the neighbourhood, yet not one of the de- 
fendant's six witnesses had the occular demonstration of this 
man, nor does one of them impeach his veracity, or deny the 
facts which he thus establishes. Robert Q,uigley is another wit- 
pess for the plantiff, who worked at the same business, along 
, with the witness last named, and confirms his staten!ient in all 
things. Thus after lowering the plaintiff's wheel twenty-two in- 
ches, there remained a clear fall from it, through all his land, to 
the defendant's line. If these two witnesses needed corrobora- 
tion, I think it would be found in Joseph Keeler^the mill-wright ; 
he began to lower the plaintiff's wheel, before the defendant's 
stop was erected, and while the fall in the plaintiff's land was 
perfectly visible ; he therefore not only could see, but it was bis 
professional duty to see, whether the fall was clear or not ; 
and he swears that he placed that sheathing a little above the 
* water. It could not possibly have been below the bottom of the 
. riice, (or as the defendant alleges, in a hole) for then it could 
not have been above, it must have been bdow the surface of dead 
water that did not fiow off« Neither of these witnesses has any 
connexion with the plaintiff's family, that I perceive, nor any 
apparent tie but ^nitb. They do not testify merely to opinion, 
which we well know may be a little capricious, but they state 
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fvhat are sometimes denomioated stubborn facts, since ifaey are ^P^ i^^- 
not contradicted by any other eye witness, nor is their veracity Hoiehioioo. 
impeached. Moreover the plaintiff gave orders t6 bis workmen coleniia 
to drive ap the bottom as .nearly on a level as would consist 
with the smallest descent for water ; and it must be merely gra- 
tuitous, that they reversed this order, and made the upper end 
the- lowest, so as to place the mill in a hole, or in other words, 
that they made the water absurdly run toward the wheel, rather 
-Aan downward from it. 

There is no dispute worthy of notice, in relation to this pre- 
sent argument, touching the heighth of the defendant's stop, for 
though the witnesses differ about it as to a few inches, we shall 
assume the minimum which was twenty inches. Now when the 
upper mill began to work, it soon raised the water down at this 
stop to the top of it, and it was filled for the benefit of the mill 
below ; if it had not filled, it would have been there to no pur^ 
pose. Whether these twenty inches of obstruction, could be 
«Dy detriment to the plaintiff's mill, would be best known to 
those, f(rbo had the best knowledge of the fall abov^ ; and as 
none of the defendant's five witnesses, had been concerned in 
adjusting that fall, their mere opinions were little superior to 
conjectures, made in a state of ignorance and darkness, compa- 
red with the exact intelligence of those witnesses who had ad* 
justed this level, inch by inch, from the line, all the way to the 
sheathing of the upper wheel. If this verdict is not therefore 
against the weight of evidence, both as respects numbers and 
the best means of information, there is something in it at least 
mysterious. 

The opinions conflicted chiefly about the extent of the back 
water, occasioned by this stop ; those of the plaintiflfs witnes- 
ses, saying it extended back to the mill, which those of the de- 
fendant would by no means admit, nor would they allow that 
it made the water back more than 300 yards ; but to this ex- 
tent they admitted the fact, and pointed out a sand-bar as its ter- 
mination, where they spoke of a ripple in the water. Now only 
fifteen yards of these three hundred were on the defendant's 
land, the remaining two hundred and eighty-five yards of swell 
were on the plaintiff; and if the distance to the upper mill be 
half a mile, or eight hundred and eighty yards, then two hun- 
dred and eigbty^five yards are nearly one third of the whole way. 
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Sept. 1B28 iliat it wa$ copfessed to make back water, in this sluggish sfreamt 
HoiebiDfoji aod 00 the plaintiff's land, thus taking awaj one third of th6 
Colemaa ^^" ^^^ belongs to bis land, and for the enjoy naent of which he 
bid incurred two heavy expenses of levelling^bis race way for 
half a mile, and of new modeling and lowering bis mill. There 
was no case cited at the bar, which takes away from an owner, 
this fall of water on his land, which is commonly valuable, and 
sometimes almost inestimable. And if there is no law which au- 
thorises an adjoining owner to tak« it, without grant, conveyance, 
or consideration, to his own use ; what difference can there be 
in principle, between taking away the whole fall, or one third of 
it ; for the owner of the whole, inust be such of all the parts. 
" Every proprietor who claims a right either to throw the water 
hack abave^ or to diniMnisfa the quantity of water which is to de- 
scend below, most in order to maintain his claim, either prove 
an actual grant, from the proprietor ajfecttd by his o^eratioiUt or 
must prove an uninterrupted enjoyment of twenty years." Si" 
uons and StuarU jRep. 190. 3 Hals. 149. It cannot be pretend- 
ed, that by lowering the plaintiff's wheel, he diminished or in- 
creased the quantity of water descending below, or varied it in 
the smallest degree. 

When the dam had made back water, thr^e hundred yards 
above, the defendant's witnesses testified that there it stopped, 
at 8 bar in the race, but they neither shewed the heighth of this 
bar, the materials that composed it, nor. the cause of its forma- 
tion. If the heighth of it was three or four inches, the water 
might flow back to the upper wheel, iu case this bar was remo- 
ved, as the plaintiff's witnesses assert that it does in fact. The 
great question ip my mind is, how the bar got there, after every 
ihmg. of the kind had been removed, by the two witnesses who 
levelled it up ; if they speak the truth, if must certainly be a re- 
cent formation ; and what more likely cause can be assigned for 
its formation, than that this is the point at which the current fre- 
quently meets with dead water, and deposits its sand and sedi- 
ment? On the whole it appears to me, that the merits of this 
cause deserve to be reyiewed, and that the rule for a new trial 
ought to be made absolute. 

Drake, J. This is a controversy between mill owners on the 
-same stream. Their lands adjoin €iacb other, and their mills are 
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from one to one and a half roiled apart. The plaintiff's mifl is ^^P^ ^®*^ 
highest up on the stream, and has been in operation since 1 806. Hotebiocoa 
In 1822, the mill being out of repair, the 'plaimiff began to coiediiii. 
make preparations to repair it, and conceiving that he bad not 
taken the full advantage of the fall of water on his land, deter- 
mined to sink his mill. Preparatory to which, he caused bis taH 
race to be cleared out, commencing at, or near, the division line 
letween him and the defendant, and deepening it as it approach- 
ed his mill, and reducing it nearly to a level, leaving a gradual 
descent from the mill, nierely sufficient for the water to riin off. 
By this, he gained, as he was led to befieve, nearly two feet of 
additional fall. In April 1824, he sunk bis mill 18 inches. A 
little previous to this, the defendant put a stop, or obstruction, 
io the natural stream, about fifty feet below the division fence, 
with the view to raisa and divert the water, through a race dug 
ifom the stream between the stop and division fence, and run- 
ning down about half a mile to the mill site of the defendant : 
lipon which he soon after built a mill. This obstruction raised 
the water in the natural stream, according to the plaintiff's wit- . 
nesses, from fifteen to twenty inches. And ope of them tesiffiesi 
that the water, at the lower end of the plaintififs uil race, 145 
feet above the division line, was raised by means of the obstruc- 
tion about 18 inches. From which it appears, that there was little 
or no fall between that point and the stop. And the defendant's 
witnesses admit, that the stop caused the water to flow back two , 

or three hundred yards, but they say4)Ut little, directly, as to the 
height, to which the water was raised by it. One of them, how- 
ever, says that he measured the water below the stop and found 
it la inches deep, when it was 18 or 20 above. The fact then is 
clear, that by means of the stop, or obstruction, the water was 
thrown back upon the plaintiff 's land, for a considerable dis- 
tence, to the depth of from 8 to £0 inches. 

A question of law here presents itself of great and growing / 
importapce in New-Jersey ; where water power, for the turning I 
of machinery is already so much used, and where this applica- 1 
tTon of it is constkntly increasing. And I do not consider it ne- I 
cessary in this case, to examine the numerous, and in some / 
measure conflicting cases, which have been decided in various/ 
courts, relating to the holding back, letting down, diversion, <nr 
other use of waters, by land or mill owners, to the prejudice of 
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Sept 1928. others lower down od the same stream. I put this case upon the 
HurebinMo Ordinary priociples applicable to land. The owner of which hat 
Col/ ^ ^^^^^ ^^ ^^ ^^'' enjoyment, in any fair way that its situation ad- 

mits of, without interference from any other person. If a stream 
of water run through it, and there be, from the place, where it 
enters into, to the phce, where it issues from, his land, a fall 
which can be advantageously improved, he has a right to make 
that improvement, to the full extent that it admits of. If the 
waters are damned below, and thw back, it is a tresspass. If 
they overflow his lands, damages wre immediately recoverable. 
But it is an invasion of his property without any overflowing of 
the banks. And if he wishes to build a mill, he has a right to 
make his improvement with reference to the fall of the natural 
stream ; and if upon digging out his tail race, the water, by rea- 
son of a dam below, shall flow up his race and impede his mill, 
be has a just cWm to damages to the full amount of the injuiy 
received. Twenty years adverse Cipjoyment by the mill owner 
below will bar bis claim, as in other cases of adverse possession 
of real property. This is the only safe principle, applicable to 
tbia^ubject. To found the right merely upon occupaucy, would 
be to throw open the whole water power of a river to a scram- 
ble for priority. And what shall be an occupancy f The build- 
ing of a dam, and raising of the water f To make this naked act 
the foundation of a valuable right of property, would have no 
semblance of public policy to justify it. Shall it be the qp^m- 
menc^ment of the buildii)g of a. mill f What is its commence- 
ment ? Shall it be its completion f Then the most important 
improvements^ which require considerable time and great ex- 
pense in constrifcting, are liable to be cut off'and rendered ose- 
less, by an edifice Raised in a week, and at a cost of fifty dollars. 
It being then a clear case of invasion of the plaintiff's pro- 
perty, and it appearing also beyond (Toubt, that his mill was ol>- 
siructed in its operations by the flowing back of the water, the 
only question before the jury was, whether this damage was oc- 
casioned by the stop, or by the plaintiff's own negligence in 
clearing out his race ; and I would observe, preliminarily, that 
the defendant, by flowing back on the plaintiff's land was cer- 
tainly in the wrong, and did an act calculated to injure him, and 
sufficient in itself to produce the injury complained of, and 
which inevitably must, in whole or in part, have caused that in- 
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Jaiy, if the plaintiff did, as h^ ioteoded to do, sink his mill low Sept. ie2& 
enough to take advantage of bis whole /all of water. Under Uutcbioioa 
such circumstances, upon the question as to the real cause of coiemaiK 
the mischief, a very slight preponderance of evidence is sufficient 
to justify a verdict against the defendant. 

There is so much contradictory evidence in this case, and so 
nuich which, if believed, would justify the verdict, that at first 
view, I felt some doubt about the propriety of setting it aside : but 
upon closer inspection, there appears so much reason to believe 
that jusriee has not been done, that I think it a proper case for 
the exercise of this power of the court. Enough has been sworn 
to by the defendant's witnesses to justify the verdict, yet some 
of their opinions are so contradictory, and some of their facts so 
doubtful, when viewed in connexion with other established facts, 
that great suspicion rests in my mind upon the correctness of 
many material parts of their testimony. For instance, one of 
them says : " The making of the back water arises from the 
cace being filled up. I do not think the stop is hurtful to plain- 
tiff's milL I think the stop could not back up the water, if the 
race was wide and deep enough to carry the water away.'* And 
yet the same witness says : " The plaintiff sunk his mill too low 
without a doubt, unless he got the right below." In the opinion 
of this witness then, the water would flow off from the plain- 
tiff's mill totally unobsUructed, if bis tail-race was properly 
<:teared out, (although probably one foot of his fall b taken by 
the defendant,) and yet he comes to the conclusion, that he sunk 
his mill too low. The same idea is held out by another of the 
defendant's witnesses, ^pho says,, that he advised the plaintiff to 
settle his mill two feet, and get the right so to do from the de- 
fendant ; yet if it be true as the same witness says, that the 
widening and clearing out of the plaintiff's race " would pre- 
vent the water backing on him, and it would never injure him in 
the world," the plaintiff had a right to sink his mill more than 
two Feet, whhout get tiog any liberty from tha defendant at all, 
and could have enjoyed it when sunk. I will mention another 
of this witness' opinions. Although, he says, that after the rais- 
ing of the stop, " it backed water aboUl 300 yards," (that is, 
about 285 yards on the plaintiff's land,) " when the mill was 
still," and althou^ he further testifies, that « the height of water 
is affected and is more or less high, as the mill ftbove is or ifi not 
h 
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Sept. 1828 at work," whicb is unquestionably true, yet be is not only sura 

Huichinioo ' ^^at the plaintiff sustains no injury by this flowing back of the 

"■ water, not even in the increased difficulty of clearing out bis 

race, but goes so far as to say, that ** be considers this an ini- 

.provement to bis mill." These witnesses were well acquainted 

with the premises, and from ttieir occupations might be coosid** 

ered well qualified to judge in this case, and no doubt had an 

influence with the jury beyond what a careful examination of 

tbeir testimony appears to justify. 

But again, this stop was placed a very short distanee below 
the division line between tfie parties ; and it is fairly to be gath- 
ered from the testimony, that there was no fall between the lina 
and the stop. If this be so, the stop cannot benefit the defend- 
ant without invading the rights of the plaintiff, tf it add one inck 
to the head of the defendant, it takes that inch from the fall of 
the plaintiff. It was the defendant's object in creating this obstruc* 
lion, that it should increase bis head of water, and the evidenct 
is distinct and conclusive that it does so, and that the water is 
'' thrown back upon the plaintiff's land. Here is a clear invasioa 
of the plaintiff's rights, and a sufficient cause for all the injury 
he received. And when a long list of witnesses, united in ascrib- 
ing the actual injury solely to this cause, while the defendant's 
witnesses ascribe it solely to the foulness of the race ; and when 
there is so much reason to believe it was in some measure owing 
to both causes, and this is the best mode of reconciling the tes- 
timony, I cannot but think that the weight of evidence strongly 
inclined to the side of the plaintiff. 

This, in some cases, would not be sufficient to disturb a ver- 
dict.- But, in this case, the controversy is important, there is 
much reason to believe that justice has not been done ; the evi- 
dence is flatly contradictory on points, where the truth is capable 
of being shewn with certainty ; which the parties, on a second 
trial, may be able to do ; and which, on the first, they have not 
been prevented from doing by negligence ; each having made 
e reasonable preparation for the trial ; but each, no doubt, being 
disappointed in the adverse testimony, especially upon several 
points where tlie evidence is so contradictory, that the witnes- 
ses, upon one side or the other, must have grossly mistaken or 
wilfully misreprented the facts. 

Let the rule for a new trial be made absolute. 
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THE STATE againtt LAMBERT RICKEY, 



A plea in abatement, to an indictment for embezzling money of a lUckey. 
banl{, " That one of the jurors sworn on the grandjury, was a stock- 
holder in said bank, and possessed a large amount of its promissory 
notes, and was greatly interested in procuring said indictment^" is bad 
on general demurrer. 

80, also, a plea in abatement, '* That two of the persons, sworn aa 
members of the grand jury, bad, before they were sworn, formed and 
publicly expressed opinions unfavourable and prejudicial to the defend- ^ 
ant,'* is bad on general demurrer. 

An allegation in a plea in abatement, '* That certain persons" (name- 
ing them) *' were sworn and charged as members of the grand jury,** 
is sufficiently certain without stating that they served on the grand jury. 

An indictment, for embezzling the money of the President, 
Directors, and Company of the State Bank at Trenton, was 
ibtiiid against the defendant, by the grand jury of the county of 
Hiinderton, at the Qiiarter Sessions of said county, in February 
1827, and was removed by certiorari into the Supreme Cburt. 
The defendant, being charged on an indictment, pleaded not 
gnihy, but afterwards obtained leave of the couVt to withdraw 
the plea of the general issue, for the purpose of moving to 
quash the indictment. The motion to quash having failed,* the 
defendant pleaded several matters in abatement, the substance 
of which is stated in the opinion of Juitice Ford. 

To this plea the attorney for the state filed a general demur- 
rev; and the defendant joined in demurrer. 

Wm. Habtedf for the state, argued in l^upport of the demur- 
rer. 
HamtlUm^ for the defendant. 

FoBD, J. The grand jury of the county of Hunterdon, pre- 
sented an indietment against Lambert Rickey, the defendant, for 
embezzling the money of the State Bank at Trenton, and the 
same being removed into this court \^y certiorari^ a plea in abate* 
ment was put in by the defendant, containing the following mat- 
ters. Fint. That one of the jurors sworn and charged on the 

y 

m 

* Note. The motion to quash, in this case, was for a defect 
in the panel of the grand jury ; and was decided in the case of 
Ae state against Rickey and others. 4 BaUt. Rep. 293. 
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Sept. ]82S. guid grand jury, was a stockholder in the capital stock of said 
sx^f company, and also possessed a large amouoi of the promissory 
j^ I notes of said bank, and was greatly interested in procuring the 

said indictment ; whereby he became disqualified and incom- 
petent to be sworn on said jury. Second plea. That two of the, 
persons so sworn and charged as members of the granctjury, 
had, before ihey were so sworn, formed and publicly expressed 
opinions that were* unfavorable and prejudicial to the defendant, 
by declaring their determination to have him indicted, and by 
^declaring that nothing else would have induced them to attend 
the court at that time ; by reason whereof (^c. as before.) The 
attorney-general demurred to these pleas, and thereupon took 
three exceptions. 

Firsts to the form of the plea ; for that it does not allego 
that the said persons or either of them served on the grand jury, 
1)ut only that they were sworn and charged as members. Now it 
is true that the word served has not been inserted in the plea ; 
but the words sworn and charged, are certain enough to the 
same intent, for they are words appropriated in law, in the cap- 
tion of every indictment, to designate who were the actual 
members ofthe grand jury. 2 BL Com. appendix 2. 

The Second exception is this, that the plea founds the incom- 
petency of the juror upon his being a stockholder, and upon bis 
possessing a large amount of the promissory notes of the bank, 
(supposed to have been defrauded by the alleged embezzle- 
inent) from all which an inference is drawn that the juror was 
interested between the state and the ofiender, whereas the juror 
could neither gain or lose by the event of the prosecution. 
Now, I take this answer to incompetency, arising from a 
supposed interest in the juror, to be satisfactory and complete. 
The idea that a private person may be interested in a public pro- 
secution, seems to be utterly discarded in law. There is not a 
case, with the single exception of forgery, in which the idea has 
been countenanced in a court of law, and even there it rests on 
such doubtful grounds, that no judge has assigned a satbfactory 
reason for it, except that it has been for a long time so adjudged. 
That the law never admits tha idea, now suggested, of private 
interest in a public prosecution, may appear from more instances 
than it would be proper to enumerate on account of time. Thus 
a person who ha? been defrauded of his goods by false tokenjif 
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is a coropelent witness to prove the indictment, although, ori the Sfpt waa 
fac^ of il, he is the person charged to have been defrauded ; and ^ state 
the reason is, that however he may be interested in the iransic- m^j^ey. 
lions themselves, he can have no private interest in the public 
prosecution. So it is in assault an»l battery, larceny, robbery, and 
erery misdemeanor for cheating, the person who is charged to 
* be assaulted, stolen from, robbed or cheated, has always been 

I held to be a disinterested and competent witness between the 

state and the person accused. The interest of this grand jurrfr in 
die company is admitted ; so likewise, it is his interest to receive 

r payment for the notes, if possible, that he holds against the 
bank ; yet he is not interested beyond that common interest, 
vbich every member of society must feel in the conviction of 
such persons as offend against the peace, the order and weH 
being of society. The punishment which would ensue a con- 
viction of the offence here charged, would rather lessen the of- 
fender's ability to make reparation for the private injury ; and I 
am utterly at a loss to see, in what manner this prosecution 
could possibly enure to the personal benefit of the juror. Is it 
supposable, that the stock of a bank that is broken or crippled, 
will rise in its credit or value in the public estimation by expo- 
sing to public view, a heavy embezzlement of the very funds on 
I the safety of which its whole value depended, and without 

I which it has no value ? But enough has been said to do away , 

the idea, as I trust, of any such private interest, as would dis- 
qualify this stockholder for serving as a grand juror. 

The third exception, which applies to the residue of the plea, 
being no more than a challenge to the favour, is, that it comes 
loo late. I have had great difficulty in finding out what the law 
really is upon this point. It appears never to have made its ap- 
pearance before this time in a court of justice, though in point 
of fact the case must have been occurring for centuries ; and 
if there be a like case in the books, my misfortune has been 
sot to discover it. ' In the case of Col. Burr, the challenges to 
grand jurymen were all uken before they were sworn. The case, 
of the State v. Rockafdlow, 1 Hah. 343, was not a challenge to 
the favour ; it was matter of principal challenge for want of a 
leading qualification required by statute ; and though I subscribe 
to the doctrine of the^ourt there delivered, and do not see how 
the court would have done otherwise, upon the fict$ admitted 
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Sept. ieg&. hy the demurrer, it may lead to very iDconvenient results, if car- 
Slate ried a single inch beyond the precise circumstances of that very 
Bickey. ^^^' '^ ^"^^ ^ P^^ should be traversed, the court might find 
great difficulty in permitting those very covnaeh of the grand 
jury room, to be pumped out of witnesses by the force of their 
authority, which had just before been employed in imposing aa 
oath 00 each grand jurymen to keep secreL And that not to 
elicit the evidence of a eritM^ in which public justice was coo* 
cerned, but to establish a mere irregvlarity (or the purpose of 
arresting a public prosecution ; and when the defendam was aa 
likely to be guilty as if the irregularity had never happened. 
But, without meaning to disturb that case^ my impressKMi is, that 
it has no bearing on the present ; and, in the absence of all ca- 
ses, I find no principle on which to maintain the present plea« 
But, on the other hand, I find much against it. The matter is a 
challenge to the polls for favor, which the law always requires to 
be made before the juror is sworn, and here it is -not made till af- 
ter he has been sworn and acted. If taken at the proper time, it 
will only remove the juror, and allow of another in hi:) place ; 
but, if allowed in this <;hape, it will invalidate the proceedings of 
all the other good afld unexceptionable men on the jury. If takea 
at the proper time, the question whether the juror wasindiffeiv 
ent or not would have been tried by triote ; but if taken \m the 
form of a plea in abatpmeut, the eitabtUked mode of trial will 
be r hanged for that of a full jury of twelve men. It is the moit 
expensive form in which the matter can be presented, and the 
poliry of the law requires it to he. done in a summary way. It 
may be used as an engine of great delay, so as that a new in- 
dictcnent may be impracticable on account of the statute of lim- 
nations, before the old one comes to be quashed, and guilty of- 
fenders will, if they are able, seek inipunity under it for their 
crimes, and make it a refuge against public justice, turning it in- 
to ridicule and contempt. Finally, there is no such plea as this to 
be found among the records and monuments of the law ; it is 
iui generis, not alone without precedent (whereof the books bad 
been filled, if past ages had deemed such matter pleadable) but 
contrary to all precedents which are the other way. Such are 
the reasons as they occur to me at present for adopting the gen- 
< oral conclusion that this plea is inadmissible in all its parts. 
Lastly. If the matter of the plea, does no| admit of being set 
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up in this stage of the proceedings, the consequence is that it Sept 1821, 
BHist be overruled, whether the verificaiioD of it be in form or ooiiek 
not, and, therefore, any opinion on that point would be useless 
in this case. 

Dbake, concurred. 

Ch. Justice, delivered no opinion, being a stockholder in - 
tfce bank. 

Plea oTerruled. 



JOHN GULICK and WILLIAM GULICK againd THOMAS WARD and I io~~S 

CHESTER BAILEV, SURVIVORS OF JOSEPH LYON, DECEASED. ff^l 



A contract Uliich contravenes the policy of an act of congress and 
tends to defraud the United States, is void. 

If A. agree to give B. 1000 doUars, on condition that B. will forbear 
to propose or offer himself to the post master general to carry the mail 
on a mail route ; such agreement is against public poli^, and no action 
can be maintained upoq it. 

WooPy for the plaintiffs ; and 

W. Chetufoodhnd M, Ogden, for the defendants. 

The facts in this case afre sufficiently developed in the opin- 
ions delivered. 

EwiNGjC. J. This^ action was brought to recover the sim 
of $1000, stipulated in a written agreement, to be paid byihe 
derendants to the plaintiffs. Upon the trial at the Circuit Ccurt, 
the defendants insisted that the promise was void^ because the 
consideration was illegal^ and the plaintiffs were tbereford not 
•ntided to recover. The judge reserved the question for deter- 
mination here, and a verdict was rendered for the pUiniifts, 
which the defendants now seek to set aside. The agreement 
between the parties, and the consideration of the promise are 
lolly developed in the declaration, which is in these words t 

" Whereas, on fhe 2»th day of September, in the yt ar of our 
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Sept. 1828. LorJ eighteen hundred and^ twenty-three, the post-mastdr 
Giiiick general of the United States of Aineirica, at the city of Wash- 
B iiay ington, in the district of Columbia, to wit, at New-Brunswicfc^ 
in the county of Middlesex, was minded, and intended to make 
a contract with good and responsible men, for carrying at a fair 
and reasonable price, to be agreed upon by the said post-raastec 
general, and such men, the mail of the United States from the 
city of Philadelphia to the city of New- York, for such a term 
or time as might be agreed upon between them ; and whereas^ 
ihe said William Gulick aftd John Gulick, did propose, and in- 
tend to endeavour to obtain the said contract, to carry the said 
mail, between the said cities, at such just and reasonable pricCi 
and were well provided, with horses^ stages, sulkies and driirers, 
and v^re recommended and known to the said post-master 
general, to be thus provided ; and to be of good reputation and 
credit, and to be relied on for the faithful performance of all and 
^ every agreement they should make in the premises, and were 
\ attending on the day and year aforesaid, at xbm said city of 
Washington, to offer for and endeavour to procure such oontract ; 
and whereas also, the said Isaac Ward, and also one Chester 
Bailey, (whom the sheriff of the county of Essex haa returned, 
not to be found in his bailiwick) and als6 one Thomas Lyon, 
now deceased, and whom the said Isaac and Chester have sur- 
vived, were also minding and intending to procure for themselveSi 
the said contract, at a just and reasonable price, and were^also 
«f good credit and repute, and provided in like manner, to per- 
ffrm any agreement which they might make in the premises, 
with the said post-master general, and were also personally at- 
tending at the said city of Washington, but were apprehensive 
thtt as the said John Gulick, had for many years before that 
time, carried the said mail, over a large part of the said route, 
and was well known and esteemed by the said post-master 
general, as a faithful and a punctualman itt the performance of 
bis dngagemems, that the said John Gulick, and the said 'Wil- 
liam Gulick might, on those accounts, be preferred and obtain 
/the sati contract. Whereupon, in consideration of the said pre- 
mises, and also in consideration that the said John GulirJc and . 
William Gulick, would forbear to propose or offer themselves 
to the said post-master general, and alsa forbear to procure any 
oUier peisons to propose to him, to carry the said mail on the 
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roQte dbresaidt*or anj part thereof, for such time and term as ^P< i^^* 
shouM be included in the contract, then intended to be made. oiiiidk 
They, the said Isaac Ward, Chester Bailey and Thomas Lyon, -f- 
in his Kfe time, on the year and day aforesaid, at Washington, to 
wit, at New-Brunswicic, in the county o( Middlesex, under- 
took and faithfully promised the said John Gulicfc and William 
Golick, that if they the said Isaac, Chester and Thomas, should 
become contractors as aforesaid, they would pay unto the said 
John Gulick and William Gulirk, the sum of one thousand dol«- 
lars, in sixty days after the first day of January, then next ensu- 
ing, and the said John Gulick and William Gulick say, that con- 
fiding in the said promise, and undertaking of the said Isaac, 
Chester and Thomas, they did from the time of making thereof 
wholly forbear from proposing or offering themselves to the saidl 
post*master general, and from causing any of the persons to 
offer to carry the said mail on the said route, or any part thereof, 
for the time of the said contract ; and they the said Isaac, Cbes- ^ * 
ter and Thomas, (being preferred by the said post-master gene- 
ral, to any other candidates for the said contract) did obtain the 
said contract, for carrying the said mail on the said route, at a 
just and reasonable price, (or the time and term of four years, and 
have enjoyed the benefits, advantages and compensation, in the 
said contract, secured to such contractors.' By reason of which 
said premises, the said Isaac, Chester and Thomas, in his life timer 
and the said Isaac and .Chester, since his death, became liable 
to pay unto the said John and William, the said sum of one 
thousand dollars, in sixty days after the first day of January, in 
the year of our Lord eighteen hundred and twenty-four, accord- 
ing to the form and effect of the said promise and undertaking." 
Is this promise valid ? Is the consideration of it legal ? 
By the act of the congress of the United States, regulating 
the post office establishment, 4 Vol. Ed. of 1816, 293, sec. B, 
it i$ enacted^ That it shall be the duty of the post-master gen- 
era] to give public notice, in one or more of the newspapers pub- 
lished at the seat of government of the United States; and in 
one or more of the newspapers published in the state, or states, 
or territory, where the contract is to be performed, for at least 
six weeks before entering into any contract for carrying the mail, 
that such contract is intended to be made, and the day on which 
it is ^> be concluded, describing the places from and to which 
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Sept 182d. such mail is to be conveyed, the time at which it is to be made 

Goiick up, and the day and hour at which it is to be delivered. He shall 

BAUe moreover, within ninety days after the mflcing of any comract, 

lodge a dupficate thereof, together with the proposals, which he 

shall have received respecting it, in the office of the comptfot 

ler of the Treasury of the United States. 

Persuaot to the requirement of the act of congress, the post- 
master general had given public notice of his intention to con* 
tract, and his readiness to receive proposals, for carrying the 
mail- between the cities of Philadelphia and New-Tork. The 
parties in this suit, in consequence of this noiice, attended at 
Washington, intending to offer proposals, when the arrange* 
ment stated in the declaration was there made between thetfii 
ifce plaintiffs relinquished their intention, and the contract was 
made by ihe post-master general with the defendants. 

The policy of the provision contained in the act of congress 
^requiring this procedure by the post-master general, in thus pub- 
licly inviting proposals is, to enlarge the number of offers, to id- 
crease the competition among persons disposed to contract, and 
thereby not only to secure to the United States faithful and ca- 
pable carriers, but to procure the performance of this important 
public service in the best manner, and upon fair, just, and rea^ 
sonahle terms. The principle is the same as requires a sheriff or 
fKOcutor to give public notice of the sale he is about to make, 
or induces an individual publicly to announce the vendue, of his 
property. Now an arrangement which shall diminish the number 
of competitors, lessen the number of proposals, or induce any 
one or more to abandon his intention of making an offer to con- 
tract, is most evidently in direct contravention of the policy of 
the act of congress, and tends to defraud, or perhaps it may be 
broadly asserted, does at all times actually defraud the United 
States. It defeats the policy of the statute, for it destroys the 
competition and precludes the advantages which inevitably result 
from it. The expense to the government is certainly augmented. 
Of two individuals who are willing to perform Ihe service for 
the same remuneration, one may, for various reasons, be far more 
eligible than the other. But the most eligible may be induced to 
withdraw. It opperates to defraud the United States. The pre- 
mium paid to prevent competition is directly or indirectly char- 
ged upon them. The terms proposed are always calculated to 
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j66vetT tbe expendUure. The corollary is indisputable, that if the S#pt. 1828. 
successfal cootractor can afford to pay one thousand dollars to Guhck 
induce a rival to stand out of his way, be can, if not compelled ^^^ 
to make such payment, afford to perform the service for pre« 
cisely that sum less than the recompense he is to receive from 
the post-master general. To the contractor it is exactly the saroe^ 
whether he reduces the sum he requires from the public one 
thousand dollars, or whether lie pays thai sum to his intended 
competitor. If in the present case, the defendant could afford to 
pay to the plaintiffs one thousand dollars, it is conclusive evi- 
dence that they required of the public that sum more than the • 
service they were to perform was justly worth. Tbe evidence 
produced on the trial of this cause, and detailed in the state of 

' the case before us, fully proves the truth of these remarks, the 
importance of the competition, and the effects of it upon tbe itt* 
terest of the public service. After the defendants had induced 
the plaintiffs to abandon their intention of making proposals, 
and had exhibited their offer, they discovered very unexpectedly 
another competitor, and that anofher proposal was made which 
they bad not anticipated nor silenced. They immediately low* 
ered their proposal one thousand five hundred dollars, and this 

, ioo^ ta prevail against persons who were not like the platotifis, 
*' well provided with horses, stages, sulkies, and drivers,'' and 
who had, not like tbetn, been accustomed to carry tbe mail on 
the route in question, and whose ability and experience the posl- 
master general might therefore justly hold in high estimation. 
The circumstances disclosed on the trial, then, most manifestly 
support the conclusion naturally drawn from the agreement itself; 
that in object and efiect it was inconsistent with the policy of the 
act of congress, and tended, to say the best, to defraud tbe Uni* 
ted States, 
Tbe principles of law, which compel a court to refuse to en- 

, force a promise founded on such consideration, are very clear, 
very salutary, and perfectly well established. In Jona v. Ran^- 
iuU^ Cowp. 39, Lord Mansfield and the court of Kings Bench, 
held that *^ many contracts which are not against morality, are 
9tUI void as being against tbe maxims of sound policy." In 
-Blackford v. Preston, $ T. R. 95, Lawrence J. said, "a plain- 
tiff cannot recover in a court of justice, whose cause of action 
triaes out of a contract made between bim and tbe defendant 



Digitized by 



Google 



f 



92 SUPREME COURT ' 

Sept. 1828. in fraud, or to the prejudice of third persons." And on that 
Goiick ground, as well as because it was contrary to the principles of 
^ ' public policy to allow of such contracu as'tbat before the court, 
be held that the plaintiff could not maintain his action, Ib Mitch' 
eli V. Smithy 1 Binney^ 120, the Supreme Court of Pennsylva- 
nia held that contracts to violate the rules of decency or moral* 
iiy, or oppose principles of soimd policy of the country are ille- 
gal and void. In Sterling v. Sinnicksont.2 South, 756, Chief Jus* 
tice Krkpatrick said, '^ if the consideration be against the public 
policy, it is insufficient to support the contract ;" and Juifiee Roi* 
iell said, " it is a general principle that all obligations for any 
matter, operating against the public policy^and interests of ib« 
nation, are void." In 3 Haltted 54, a note made by a candidate 
for the office of sheriff, in consideration of a promise to give bian 
the interest of the payee at the election, was held illegal and ir- 
recoverable. In Panons v. Thompson, 6 Hen. Bl. 322, tbo 
plaintiff had long been master-joiner of the dock yard at Cha- 
tham, and was entitled to be superannuated and to retire on a pen- 
sion ; the defendant wishing the office, promised if he would re- 
tire, in case be should obtain the office, as he afterwards did, to 
allow a certain portion of the proceeds, to recover which, the 
action was brought The court had held that the agreement 
made without the knowledge or sanction of the admirality, who 
held the power of appointment, had no Sufficient consideration 
to maintain an action, in Hannay v. £oe, 3 Craneh 247, tb« 
Supreme Court of the United States held, that an agreement 
made between foreign mariners to save a ship and cargo, under 
the semblance of a condemnation hi the Admiralty Court here, 
was not an immoral act, but a stratagem authorised by the laws 
of war ; yet as it was a fraud on a resolution of congress, that is 
to say, a contrivance to evade the resolution, the courts of the 
United States could furnish no aid in giving efficacy to it. In 
Jone$ V. Cmwdl, 3 John. Cases 29. In consideration of for- 
bearance or omission to bid, at a sheriff's sale of real estate, a 
promissory note on which this action was brought, was given by 
the defendant who became a purcbeser. The consideration was 
held to be illegal and the note irrecoverable.. Justice RadcUff 
mdf *' it was a consideration which ought not to be sectioned 
in a Court of Justice, The law has regulated sales on execution 
with a jealous care, and enjoined such proceedings v are likely 
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ID promote a fair competition. A Gombination to prevent such Sept 1828. 
competition is contrary to morality and sound policy," Justice cuiick 
^enr said, "It was a consideration against public policy, which ^^.'J 
encourages bidding at sales on execution. I tbiok the consider- 
ation must be adjudged void as against public policy, and the in- 
terests of the original debtor whose property wae. liable to be ^ 
sacrificed by such combinations." In Doolin v. Ward, 6 John. 
194, ceruin articles were to be sold by auction, at the navy yard; 
at Brooklyn, and the parties being desirous to purchase, agreed 
tfiat the plaintiff' should not bid against the defendant, who 
should ptiichase the articles and afterwards divide equally, it 
Vfi^ held that the contract was without consideration, and void, 
and against public policy. In fVUbur v. How. 8 John. 444, a con- 
tract or job for making a road, being set up at auction, the par- 
ties agreed that if either bid it off, it should be divided between 
them. One bid it off and refused to give the other a share. iThe 
court held that the contract was a nudum pactum and a fraud on 
the vender. In Thompson v. Davies, 13 John. 11 2, the court de- 
ckled that an agreement, which tended to prevent competition at ' 
a sale under ezeciition, was contrary to public policy and void. 
Spencer^ J. in delivering the opinion of the court said, *' It had 
been urged that the plaintiff was not bound to bid on the se- 
cond execution, and was therefore at liberty to enter into this 
agreement. That is not the test of the principle. In none of the 
cases cited was the party bound to bid, but being at liberty to 
bid, he suffered himself to be bought off in a way which might 
prevent a fair competition. The abstaining from bidding upon 
consent and by agreement, under the promise of a benefit, for 
thus abstaining, is the very evil the law intends to repress. A 
public auction is open to every one, but there must be no com- 
bination among persons competent to bid, silencing such bidders, 
for the tendency to sacrifice the debtors property is inevitable." 
It was insisted by the plaintiff's counsel, on the argument, that 
some of these cases have no application here, because the pro- 
ceeding on the part of the post-master general is not an auction. 
It is of veiy little importance by what name it is most aptly 
to be designated, if the principles illustrated by these cases may 
be justly brought to bear upon it. Yet is there any radical differ- 
ence? Is a proposal in writing (ess a bid than a verbal offer ? 
Is the Dutch mode of n^e not an auciiooi because the biddings 
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Sept. 1928. are.downward ? Does it lose the naoie of aocUon when it bap* 
Goi.ck P^i's ibitt DO more than one bid has been made by any one bid- 
B y der when the article is struck off? Msy not a Sheriff or executor, 

like the post-master general, if no just and competent offer be 
made, decline, by striking off the property, to accept either and 
^ adjourn the sale to a more favourable sevon, and for new and 
better offers? Is not the competition eqOally desirable in the 
one as in the other case ? Is not the combination, which may si- 
lence a bidder alike prejudicial ? If a party be bought off^ does 
« it not in both cases prevent a fair competition i Is not the ab« 

staining from bidding under the proniise of a benefit |s much io 
the one as in the other case, an evil which the law dr>es and 
ought to repress f It may not be unworthy of notice, though it 
may not deserve to aid the argument, that* the post-master ge- 
neral in his advertisements, one of which I have recently seen, 
speaks of the persons offering proposals as bidders. 

Jt was farther insisted, that the object of the section of the act 
of congress was simply to point out the mode whereby publi- 
city should be given, and a competition be brought about and 
nothing more. But it is clear that this view of the matter falls 
below the wisdom of the act. .Why induce a competition oinless 
to subserve some valuable purpose ? And can it be possible that 
this purpose shall be defeated with impunity? Can it be possible 
that even the cooru of the United Sutes are obliged to give 
their aid, and*yield their power to enforce a contract avowedly 
designed to counteract this purpose, and to deprive the govern- 
ment of the most valuable benefits this competition was design* 
ed to attain ? 

The cases cited and relied on by the counsel of the plainiiflif 
do not in the slightest measure conflict with those wLich I have 
referred to, nor esublish any principle which can support the 
contract made between these parties. In Button v. Lewis, S 
T. FL 639, the plaintiff, the master of an academy, agreed to 
relinquish bis situation in favor of the defendant^ to grant him a 
lease of the house, and to assign him part of the household fur« 
Biture and fixtures at a valuation, in consideration of which the 
defendant agreed to pay the plaintiff an annuity. This annuity 
was sustained. But the piiblic was not injured by the change of 
schoolmasters, unless indeed the one was preferable to the 
other, which the case does not evince or assert. The case of 
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J)amsy. Mason ST. R. 48, ^hews that a bond restraining a Sept. 1828. 
person Trom Qxercising a trade or profession in a particuhr place coiick 
may, on proper consideration, be yalid» while an obUgatioo not siilty 
to exercise it at any time or place would be illegal. Now the 
ground oa which this decision rests, is that such an agreement 
is not in its tendency injurious to the public. It is of little im- 
portance that the tradesman is excluded from one spot while 
every other place is o'pen to bim. This position is expressly as- 
sumed by the Supreme Court of Massachusetts, in another of 
the cases cited for the plaintiff. Pierce v. Fuller, 8 Man. 223. 
The defendant who had been running a stage from Boston to 
Providence, entered into aq obligation not to fun there in oppo- 
sition to the stage the plaintiff had, or contemplated to, set up. 
The court held the agreement valid. They said '* bonds to re- 
sutiin trade in general, are unquestionably bad as tending to 
create a monoply injurious to the public. But bonds to restrain 
trade in a particular place, may be good if executed for a suffi- 
cient and reasonable consideration. The public appear to have 
DO interest in this question. If the plaintiff did not run bis stage, 
the defendant might run a stage, for it could not be in opposftioo 
to the plaintiff's stage, and it is indifferent to the public which ^ 
^f these run a stage." So in the case of Perkins v. Lyman, 9 . 
Mass. 522, where the agreement that the defendant would not 
• be interested in any voyage to the north west coast of America 
for seven |r ears, was held good. The court said, the principle 
relied on to shew the invalidity of the agreement, as against the ' 

policy of the law being in restraint of trade, did not apply. This 
is a trade but lately discovered, and can be beneficial to but a small 
number of adventurers. One adventurer, may engage to retire > 

from it for a valuable consideration. Instead of an injury to the 
public, the community may receive a benefit from such a pro- 
cedure, as it will go to prevent the trade from being overdone, 
and so becoming profitable to none. The case of Parker v. 
Broum. Cro. Jac. 612, seemed to be mainly relied on by the . 
plaintiff's counsel, '^be parties being both applicants' to the 
sheriff of Middlesex for the office of under sheriff, the defend- 
ant, in consideration that the plaintiff would desist, promised, if* • 
he obtained the office, to pay him a sum of money. The court 
held the consideration to be lawful and the promise valid. 
Whether such a consideration would at the present day be 
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8<>pf. iflfis. deemed sufficfent and legal might perhaps admit of qoesftoii. 
Q,,,ijj^ But taking the case to be correctly decided, there is nothing in 
!^ it which bears analogy to the matter now in discussion. Neither 

the sheriff nor the public were or could be prejudiced by the 
withdrawal of one of the applicants. No competition was to be 
, fostered. Public policy did not require the anxious rivalry of 

candidates perhaps, indeed, was best prpmotM by leaving the 
sheriff to unbiassed and unsolicited selection. There was no 
interest either public or private which could suffer from the ab- 
sence of competition. 

It was farther said, that the policy to defeat which is forbid- 
den, must be general in its nature : as a contract to trade ne 
where, or not to marry at all, is bad, while a contract not to trade 
h a particular place, or not to marry a particular person, will be 
sustained. But most of the leases referred to furnish an answer 
to this argument While they shew that some specified casea 
are not against public policy, and therefore are not illegal, they 
prove that a contract which does contravene it will not be en- 
forced. These cases therefore, directly apply to the contract be- 
fore us, if it has been made to appear that it is against public 
. policy ; otherwise it is admitted, they do not apply. The real 
question is not whether the contract be general or special, but 
whether its object rs reproachable. The agreements respecting 
actions which have been condemned were not to abstain from 
bidding at all auctions, but in a specific instance. Moreover, a 
contract whose tendisncy is directly to prejudice a third persoUi 
whether general or particular, can meet with no countenance. 

The plaintiff's counsel further contends, that the arrangement 
made between these parties cannot be wrong, because they 
might have united, made joint proposals ; and thereby avoided 
collision as the defendants had done, and had become joint con- 
tractors. But the cases are widely different. The union of per- 
. sons openly making a joint proposal, is fairly communicated and 
avowed to the post-master general. Such an union may serve to 
ensure a faithful, regular and able transportation of the mail. 
The post-master general holds the responsibility of all who are 
to derive emolument. No one reaps the reward without sharing 
the risk. A joint offer openly made enables him to decline it, 
if thereby the public interests may be best promoted. He may 
improve its advantages and guard agajnst its inconvenienciev. 
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I am of OptoioB tha consideration of the promise made by the ^*P^ ^^^ 

defendaatft was upIawftiJ; the phintifi are not. entitled tore- G^iklT" 

«>rer ; and the rerdict ought to be set aside, and without the ^^ 
payment of costs. 

Ford, J. In pursuance of an advertisement of the post-master 
general of the United States, that be would receive proposals 
for a contract to carry tbe mail between Philadelphia and New- 
York, these parties both repaired to Washington, where tbe de- 
fendants finding no rival applicants in attendance but the plain- 
tifisy came to a private kgreement to pay them a thousand dol- 
IarS| if they would not themselves propose to carry the «nai]^ 
nor procure others to do so, on any part of that route, for the 
Bexi ensuing contract ; it was for non payment of the money ao 
promised, that the plaintiffi* broogbt the present action. The 
jury found a verdict for the plainti^, but it was understood to 
be subject to the opinion of the court at bar, on several points 
that were offered for a nonsuit at the trial of tbe cause. Accord- 
ingly the defendants moved for a new trial upon those grounds ; 
apd upon an allegation, that the verdict is contrary to, and against 
' tbe weight of evidence. 

Tbe fir»4 ground for a nonsuit was one that grew out of an 
objection to the declaration, fo^jstating the consideration of the 
promise differently from tbe statement of it in the article of 
agreemeo|» The article, after stating the foregoing promise, con- ^ 

tained a further agreement, that the defendants should take of 
William Gulick, one of the plaiotifis, two mail coach teams and 
his proportion of the mail coaches, then running on tbe line, at 
an appraisement to be made by three men, to be mutually 
agreed on between the parties ; the taking of which teams and 
coaches was argued by^the defendants, to be a part of the con- 
Sideratioa on which they agreed to pay tbe thousand dollars, 
and yet no mention of those teams and coaches ^is stated in the ^ 
agreement aa set out in tbe declaration. 1 think, however, that 
the objection is founded oif an erroneous conception of the 
agreement. In consideration that the plaintiffs would not pro- 
pose for the carriage of the mail, the defendants took upon them- 
aelvea two things, to pay the plainiiffd a thousapd dollars, and to 
take, of one of the plaintiffs, his teams and coaches at a value- 
ibo. ^e whole, consideration was, that the plaioliffs should 

N 
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Sept. 1M8. not propose ; and this is set out io tho dedaratioo ; but it was 
Q^u^^ Dot necessary to set out oiore promises than those, for the breach 
^. of which the plarntifis deiBaoded recoiopence ; as where, for a 

certain coniideration^ the dechration laid the promises to hav9 
been, that the defendaoi would deii?er him a horse worth £80, 
which should be a young horse ; and the agreement produced 
was, thst be should be a horse worth £80, and a young horse^ 
and be warranted to be touncf, and never to ha?e been in har- 
ness, yet the declaraiion was holden to be good, i Chit. 299 ; 
8 East 7, Miles v. Sheward. 

The second ground alleged b, that this contract was contrary 
to public policy, contrary to the provisions of the act of Coo- 
gress, and therefore a nudum paaum that would not support an 
actbn. It cannot be doubted that the contract was nudtmiiMictoiiy 
. if the consideration was illegul and against public policy, for an 
illegal consideration is as none. Was it then illegal as l>eittg 
against public policy f It is certain that the post-master general 
~ is not allowed to contract for the carriage of the mail to a prt* 
?ate way ; the act or Congress makes it his duty to offer the 
contract to public competition, by adrertising for sealed propo* 
3al8 ; the reasons for which requirement, though not stated in 
the act, are exceedingly obvious. It tends to destroy favoritism 
in the bestowal of these great money contracts, by obliging the 
officer to accept the lowest proposals, or to stand responsible, 
upon the most weighty reasons, to the government and the pub- 
lie for rejecting them ; it affords an equal opportunity to every 
citizen who thinks he can transport the mail on terms beneficial 
to the public, to offer his services ; it is the best source of in- 
formation for the officer and enables him to piocure the servi- 
ces at the lowest expense of public money. A law thus equal 
towards the citizens, forming a check on favoritism and corrup- 
tion in office, and tending to economy in the disbursements of a 
great department in the g 'Vernment, was worthy of the wisdom 
of congress ; and a coun of law can countenance no contract 
which tends to circumvent or subvert its policy. It did seem te 
me on first thoughts, without time for much reflection during 
the trial, or for any examination of books, that a restraint on the 
freedom of men to propose or not, for such a contract, was in- 
consistent with the freedom of the citizen, who must be at liberty 
to do therein as he pleases. On further considenoioo, 1 am stiU 
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in fcvor of ihat freedom ; the great objection to the eontnct if, S^P«- i«». 
that it would festrain the plaiotiflfa from doing as ihey might G«Hck 
wiah, and forcing them not to propose, while every body else g,^ 
was free to do so. The contract imposes on them a restraint 
from which nothing can set them free, if it be not a legal nuHity. 
The act of congress is built on the freedom of men to propose 
or not, and a contract in direct restraint of that freedom, neces- 
sarily counteracts its policy. W^ find that the plaintiffs went to 
Washington, intending to propose for the carriage of the wail 
on this route, and would have done so agreeably to the policj 
of the act, if this contract had not interfered with that policy. 
And I am prepared to think, that it went to tlie utmost extent, 
Id counteracting the policy of the act and the bterest of the de«> 
partmem. If there bad been twenty applications for this contract, 
a combination between two, binding only one of them not to 
propose, would have left nineteen in the field of competition ; 
vHiereas, here were only two applicants,, and tbb restraint on 
one of them destroyed the whole of that competition which it 
was the policy of the law to excite and encourage. If the secret 
bftd been kept a few boors longer, the defendants would have 
obtained an entire monopoly, and the department would have 
paid $1500 more than the service was wonh, one thousand of 
which wonld have been sunk in this illegal contract. A clearer 
tase of the repugnance of a contract to public policy, can hardlf 
be imagined, when it undergoes a deliberate examination. Now, 
it is an immtitable principle, that a contract contrary to public 
poKcy is void. Corny, on CotUr. 86. Thus if a statute prohibit 
the smuggling of goods, and a contract be made between two 
persons for carrying it on, one of whom afterwards refuses, ot 
goes on and takes aH the profits to bimselfi be may keep them 
all, for the law will never enforce the connract against hrm ; 
tUd 38. So if two or more persons combine not to bid against 
each other at an auction, it is a contract; tending injuriously to 
afiisct the valve of sales at auction, and therefore is void as 
against public policy. Thus in the case of Doolin v. JVardrS - 
John$. 105, the parties being both anxious to purcbaae certain 
goods at auctioui agreed not to bid against each other, but that 
Dooiio should bid and divide the profits equally with Ward ; 
be bid off the goods ; and the clear profits amounting to $108. 
Ward soogbr to enforce this conuact at law, but the court re- 
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^^' ^^^ fused upon the ground of its teadiag iojuriouslf to tSect tbo 
Gttiiek value of sales at auction, and being against poUk poficy it it as . 

'BaiW " ^^^^ csontract. Tbe case of fVilbur v, Uowe^ 8 Johns. 444, i$ 
to tbe same eiSf ct It was argued that tbere is no siiailartty be* 
tween a bidding at auction, and a' proposal or bidding for tbe 
carriage of the mail, because tbe post-master general is not 
bound to gi?e tbe contract to tbe lowest proposal, but migbt re- 
ject them all together if he deemed them aU to be loo btgh. It 
is still an auction, with limitations or conditions, which are 
neither unlawful or unusual, if made public before tbe sale ; 
thus the owner of goods may give notice, that they will nol be 
considered as set up under a certain sum ; or be msy reserve 
a riglu of bidding once on them himself. 1 Com, on C#it. 257. • 
Cowp. 396, Btxxndl v. Christie. These conditions do not at all 
destroy the auction which remains a bidding or proposing sub- 
ject to these conditions, by way of competition as much as if tbe 
modifications did not exist. It was also argued from a case ia 
Cro, Ja. 612, Parker v. Brown, that as withdrawing from com- 
petition for tbe office of under sheriff, was bolden to be a law* 
ful consideration for a contract ; so withdrawing from competi" 
lion for a contract to carry the mail, cannot be considered as un- 
lawftd ; whereas, it is the policy of the law to encourage com- 
petition in one case, while it is indifferent tp it in the other. It 
is no fraud, either on the sheriff or the publid, to restrain a per- 
son from being an applicant for the office of under sheriff, be- 
cause public policy is not interested in competition in thai eaae^ 
as it is this and in sales by auction. For these reasons, I am of 
opinion, that no action will lie on this contract, and that tbere 
ought to have been a nonsuit. This renders it unnecessary to 
enquire in the second place, whether the plaintiffs did not, by 
the nature of their measures, and advice, virtually and substan- 
tinlly procure other persons to propose for the conveyance a( 
the mail on this route, who but for such measures and advice 
would not have done it. My impressions from tbe evidence, at 
tbe time of the trial, and even now, would lead me to submit 
this point again to the consideration of a jury* Let there be a 
new trial. 

Dr\kv, J. The consideration of the contract declared on io 
this case ia objected to u insufficient, and against public policy* 
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AimI, io tb« first phce, I am siroogly iocKDed to consider it io* ^P*- 1828. 
sufficient The post-master general, agreeably to the act of gui,^^ " 
.coogreas, bad advertised for offers to carry the United States' jjJJ^^ 
mail, and was ready to accept the lowest offers roade by a cer*; 
tftiD time. The parties were attending at Washington, with the 
view to bid, when tbey entered into this contract, the consider- 
ation of which is, that the plaintiffs should forbear io offer them- 
selves, or procure others lo offer, to the post-master general, to 
carry the United States' mail on the route between New- York 
and Philadelphia* Now, what is it that was yielded by the plain- 
tjffsf DO. property, nor services, no vested interest of any kind. 
A right of bidding to be sure ; but had that right any inherent 
nralue f Nobody can say that it had. It must not be supposed 
to have been worth one thousand dollars. That was not agieed 
to be given for the right of bidding. Had that been exercised, 
it is probable it would have proved to be worth nothing. Had 
both these parties bid, that one thotisand dollars, and probably 
more, would have remained, not with the plaintifis, but in the 
public treasury. Nothing was parted with but a bare possibility 
of making a speculation. The parties found themselves so cir- 
cumstanced, that by an agreement, they were enabled to take 
from the pocket of a third party, and put into that of the defeo* 
dants, a large sum of money, to which neither of them had pre* 
Tiously any title. It cannot well be said that the plaintiffs were 
prejudiced, by losing what they never had; and although the de- 
fendants may have been benefitted, yet it was not by the proper- 
ty or services of the plaintiffs. This case differs from those in 
4 East 190, 5 Term Reports \ 18, and others to be found in the 
books, where a person by assiduity, skill and integrity, in the 
exercise of a trade or profession, has procured a valuable busi- 
ness, and which he may reasonably expect to retain by tlfe same 
Bteans. Here is a power of acquiring property fairly obtained, 
the fruits of which ripen into maturity and enjoyment in the or- 
dinary courifs of events, to relinquish which, is a prejudice to the 
party abandoning, and an almost certain benefit to him who 10 
expected to succeed to the business. And as respects the public, 
they may possibly be injured, and possibly benefitted. At any 
rate, the injury to the public, is too trifling and too uncertain, to 
reqtiire any interference with bargain^ of this kind ; and there 
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Sept 1628. heing ft positive prejudice to one party, and benefit to the otheri 
D«-ti, the coDsideration is considered sufficient. 

VftDoea ^"^ whatever I might conclude) as to the sufficiency of thitf 

consideration, if the contract, were entirely harmless, I am deci- 
dedly of opinionr, tliat it is illegal, being contrary to public policy. 
** A contract to do that which is injurious to the community, is 
▼oid by the common law." 2 fViUon 350. Now this contract is 
to pay the sum of (1000 to the plaiotifis, upon condition 4bat 
they will abstain from doing an act, which ^h^ll oohIJ the de^ 
fendants to make that sum* or more, out of the community ; 
that is, to prejudice the public to that amount, or more. The 
gain to the defendants, by this contract, added to the $1000, is 
the precise measure of the injury to tbe public . An injury di- 
recily contemplated by tbe contract, and forming tbe coosider- 
ati{»n for it, if it have any. It i.« n* t necessary, in this case, to 
are;ue, that danger to the public interests is to be apprehended 
from this sppcies of contract; the contract itself contemfihites 
that injury, and ascertains the amount when it fixes the vtilue of 
the contract ; or rather, it points out the sum below, which, in 
tbt^ opinion of all the parties, fhe loss to the public cannot fallk 
Lei tbe rule to shew cause be made absolute. 



JOHN DEN ex Jem. JOHN BURHANS againa BIMON T. VANNESS. 

A mortgagor will not be p^ftnitted to dispute a title derived under hit 
mortgage, nor allege any thing in oppoaition VS*9l claim founded od it. 
Nor can he set up an outstanding title in another, for tbe purpose of de- 
leatiog s recovery io*an action uf ejectmeat, upon the mortgage. 

Though the lesaor of tbe plaintiff, aa tbe asaignee of the mortgagee, 
and aa purchaser of the equity of redemption, unite both tbe legal and 
equitable title in himself, no such merger will be thereby produced as 
to prevent him from maintaining ejectment against the mortgagor. 

If tbe lease, in a declaration of ejectment, is stated to have been 
made on the 7th of July 1825, to hold from *' the 6th day of July then 
last paU^" it shall bo construed to mean the 6tb day of July 1825, and 
not th<> 6th day of July 1834, which was prior to the jaccmal of the 
plaintifis title ; for where the words may be rendered eitl^r way, that 
construction which renders the fictitious demise uselul to the actioo, 
ought to be adopted rather than that which would destroy it 



HoRNBLQWFR nni} f^anar$daJe, for plaintiflfl 
Fre^inghuyten and DidfcnQtif for defondaat. 
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Ewmo, C J. The lessor of the pleiDtiff claims the premises ^P* i^^- 
jQ questioo, by virlue of a mortgage in fee simple upon the said oen 
pretnisea, dated 23d February 1 818, from Cornelius Vao Giesoo, ^ ^' 
Adrian Van Gieson, and the defendant Simon Y. Vanness, to 
Adam Boyd, to secure the payment, on the first of May 1818, 
of a bond from them to him, of the same date, for (500 ; an as- 
^nment of the said bond and mortgage, to the lessor of the 
phintiff, by the said Adam Boyd, on the 3d day of May 1825 ; 
and also by virtue of two deeds, each for one moiety of th% 
premises in question^ with other lands, the one dated on the 
27th and recorded on the 29th April 1825; from the said Cor- 
nelius Van Gieson, to the lessor of the plaintiff, and the other 
from Adrian Van Gieson, to him, dated on the 27ib of April, 
but actually executed on the 28ih of May 1825. 

The defendant rests his defence upon a deed of conveyance, 
for the premises in question, with other lands, made by the 
8heriff*of the county of Bergen, to Margaret Mead, dated 11th 
July 1825, upon a sale on the 28ih May 1825, by virtue of an 
execution o( fieri facioif debonit tt terris^ returned to January term 
1817, of the Court of Common Pleas of that county, levied on 
the premises in question, with other lands, and isstied upon a jiidg- 
Tnent signed on the 16tb January 1817, in favor of the said Simon 
Y. Vanoess, against the said Cornelius Van Gieson and Adrian 
Van Gieson^ and assigned among other things by the said Simon 
T. Vanness, to the said Margaret Mead, on the 2d of August 1822. 
The fairness and validity of the mortgage in the hands of 
Adam Boyd ; its due assignment to the lessor of the plaintiff, 
and the default of payment of the money mentioned in it, are 
not made the subjects of controversy. It is clear, nor indeed 
did it seem on the argument to be disputed, that tiie plaintiff is 
entided to recover upon the mortgagie, unless the grounds of 
Mence submitted on the part of the defendant may legally pre- 
vail against it. 

1. In the first place, it b said that at the execution of the mort- 
gage, Vanness had no estate in the premises. By the mortgage, 
he professes to convey, and thereby avers, that he held an estate 
in fee simple. An ancient rule of the common law, founded on 
clear and immutable principles of justice, forbids a party from ^ . 
alleging in contradiction of his own deed, or in opposition to a 
c1i|im founded on such deed, that he was guilty of falsehood^ 
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Sept. I8fis. gn J had DO estate or interest in the premises at the execution of 

D?o the deed 
ViMMSff '" RawlynU case^ 4 Co. 53, it wis resolfcd that a lease, bj 

indenture, made b}^ one Cartwright, when be had nothing^ in the 
premisedemised, was, notwithstanding, good against faim by coo* 
elusion. In Smith v. StapUton^ Ploiod. 434, PloxoStn arguing 
for the plaintiff, for whom judgment was afterwards given^^id, 
" inasmuch as tbe lease is by indenture, both parties are conclu- 
ded to say the contrary, but that the lessor had tbe land in pos* 
Session to pass, and that it passed in possession according to 
the tenor of the lease." In Palmer v. Ekins^ 2 Lord Raymond^ 
1551, the same point is decided; and in Co. Jjit. 476^ the 
same doctrine is taught. In Jackson v. Bmll^ 1 John. Ceees 90| 
Crabb did not get his deed until January 1776, but made xleedi 
in the October and November preceding. Tbe court said, he 
could never be permitted to claim in opposition to his deeds, by 
aHeging that be'had then no estate in the premises.' In Jackson r^ 
Murray, 12 John. 204, the coiwt said, " if the plaintiff can re- 
cover, it must be on the principle, ttiat^hen Rtissell conveyed 
to Beach, Danfortb had not then conveyed to them ; but Rus* 
sell cannot be allowed to say, that his deed to Beach conveyed 
* DO interest.** In Lessee of Cooper ^. Qdbreaih^ 3 Wfsah. Rep. 

549, Justice Washington sutes, it is a principle, an eloment of 
tbe law, that a man cannot recover in ejectment, nor defend 
himselfagainst his own covenant or grant. " Ue is stopped bj 
bis own act from saying that his title was defective, when his 
deed professes to pass a good title." In Den v. Brewer, Coxt 
172, a defendant was held to be precluded from controverting 
the title of the plaintiff, by a recital in a mortgage he had made. 
This principle is established and supported by a multitude of 
other cases both ancient and modem. 

The class of cases, which prove that a tenant may sbeiv that 
tbe title of his landlord, claiming in ejectment, had expired after 
tbe demise, and before the commencement of the suit, have 
inauifestly no analogy to the case before us. Tbe distinction is 
so obvious as to require no illustration. 

It results then, that between these parties, and in this case^ 
V « the mortgage conclusively proves, that tbe defendant had an es- 
tate in the premises, and reoioves thi^ obstacle out of tbe way. 
of tbe plaintiff. 
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2. lo the second place it is contended, on the part of ibe de» ^^pt less. 
fendani, that tiie raorlgage Is defeated and rendered uBa?ailable "dwF^ 
to the plaintiff, because the legal title to the premises has pass- *■ 

ed to, and become vested io, Margaret Mead, by the sale and 
coovejance of the sheri^ under the judgment obtained, and 
execution levied prior to the mortgage. But it is clear, that in 
this case, and betjureen these parlies, the defendant cannot avail 
btoiseir of the effect and operation, whatever it may be, of thai 
conveyance. The principle which answers the first objection 
yields its full force against this objection also. 

Again. The defendant in respect to the assignee of this mon- 
gage, stands on no more tenable ground than a mortgagor or a 
tenant of a mortgagor, who cannot give in evidence the title of a 
first mortgage, to bar the recovery of a second ; and upon tha 
principle that be is precluded from averring contrary to his own ^ 
act, that iie had nothing in the land, when he took upon him to 
convey by the second mortgage. Buihr JV. P. 110. The very 
same principle forbids Vanness from alleging, in this case, that 
when he niade the mortgage, there was a judgment whereby 
hia title might be incumbered or defeated. Moreover, Margaret 
Mead is not a party defendant in this cause ; nor is it shewo« 
that Vanness is a tenant under her ; ncft that he holds under 
her ; noir that he came into possession under her ; nor that he 
has attorned or attempted to attorn to her ; nor that she had ever 
recognized him as holding possession for or under her ; noc 
that there is any privity or the slightest connexion between 
them. Wiihout then at a\U questioning the general rule that a 
defendant giay set up an outstanding title, or enquiring into its 
qualifications, and limitations, it is clear that this defendant, a 
mortgagor, cannot, as against his own mortg^e, avail himself of 
thp title of Margaret Mead, who is not shewn to have authorised . 
brm io any way to make use of it, and towards whom, for aught 
we have any right to know, the plaintiff when he seeks to en* 
force her claims may submit himself. In Doe v. Pegge^ 1 T. R. 
758, Lord Mimsfield laid down a sound and incontrovertible 
role,4tmirely just in itself, and pointedly applicable to the case be- 
fore us. " 1 found this point settled before I came into this court, 
that the court 'never suffers a mortgagor, to set op th^ title of a 
third person against bis morigage •, for he made the mortgage, 
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Sept .isg^ and it does not lie in bis moutb to say so, though such third per- 
son might have a right to recover possession." 
- 3. Another ground of defence is, that the plaintiff cannot su8« 
tain a recovery on the mortgage in this case, because having 
obtained the legal estate in the premises, by the assignment of 
the mortgaf^e, and the equity of redemption or equitable estatei 
by the deeds from Cornelius Van Giesoo and Adrian Van Gie- 
ion^ he has united in himself the legal and equitable estates and 
' a merger has taken place. Assuming the position that a merger 
has occurred, upon the sotradness of which I think it not oe- 
oessary to pause to enquire, let us examine the consequences. 
What is merged ? The legator the equitable estate ? The books 
cited by the counsel of the defendant, and all other of the few 
eases which are to be found on this head, say the equitable es* 
' late is merged. Now if by being merged, the estate so merged, 
is, as was insisted by the defendant's counsel, extinguished and 
annihilaied, it is seen that it is the equitable estate whose power, 
efficacy, existence has ^^eased. The legal estate by which the 
other is absorbed is not destroyed, nor even weakened by the 
addition, but remains available to all legitimate purposes ; and 
in the hands of the present plaintiff, an engine of recovery equal- 
ly against the present defendant as antecedent to the accession ; 
for it would be an extraordinary result, if the plaintiff holding 
the mortgage might recover, but adding the equitable to th« 
l^al estate should thereby be defeated. The truth however, is, 
that the terms extinguished, annihilated, are not perhaps the 
most happily chosen ; and senre, without caution, to convej 
ideas somewhat inapt and inaccurate. They are indeed, some- 
times used by high authority and, as intended, are doubtless 
correct. To some purposes when a merger occurs, both estates 
are extinguished or annihilated. The distinct separate existence 
of each is forever gone, nor can be by any possibility revived. 
The chemist may combine the elements of nature, exhibit them 
under a new form, and then by his mighty art, reproduce the 
original elements ; but the owner who has merged two legal es- 
tates, or an equitable tnd legal, although he may create new es 
tates, can never reproduce or revivify the old. The true idea d 
merger consists in a thorough coalescence, an indissoluble union 
of the merging estates ; each still refining its rights and advan- 
tages, or perhaps more properly speaking, each imparting to the 
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whole its peculinr attributes. If lands were ceoveyed 'to A, for ^t. losa. 

life, with remainder to B. for hfe, and remainder lo C. in fee, ^ ' 

tod C. should, living A. acquire the estate of B. could he bd y * 

disabled from recovermg at the decease of A. ? Might another 

person take possession and hold against him during the hfe of 

B. f Would not this consequence necessarily follow, if the estate 

of B. were, in the popular sense, annihilated f 

. From this view of the sul^ct, from a proper understanding ' 

of the doctrine and nature of merger ; from the consideration 

that an union or coalescence, not a destruction of rights is thereby 

effected ; it clearly appears in my opinion, that the mortgage 

or legal estate in the present case, in the hands of die lessor of 

the plaintiff, is by the coveyance to him of the equitable estate, 

deprived of no part of its efficacy, in entitling him to recover 

against the present defendant the mortgagor. 

Upon the argument, some very important questions wera 
raised and discussed in reference to the title of Margaret Mead. 
In the view I take of the case, it is unnecessary to examine or 
decide them ; and it is well that we are not obliged to decide 
upon her rights in a case where she is not a party, nor, as far as 
we know^ represented or defended before us. 

Another objection to the recovery of the plaintiff, founded on 
the time of the demise, remains to be considered. The lease io 
the declaratioo, is stated to have been made on the 7tb day of 
July 1825, to hold from the 6th day of July then last past. The 
6th day of July then last past, it is insisted, is the 6th day of 
luly of the year 1824 ; and the plaintiff cannot therefore recov^ 
er, because the commencement of the lease is prior to tba ao* 
orual of the title of his lessor. This difficulty is readily dispelled 
hy referring, as may be done, without any violation of either the 
tense or the grammar, and in perfect accordance with both ; tfia 
words then last past, to the whole member of the sentence, the 
6tb day of July, instead of either the month or the day ei(clu* 
sively. Correctly taken, it is neither the month, July, nor the 
day, the 0tb, separately to which the reference is made, but both 
onitedf This will the more clearly appear by enquiring when 
last past f The answer is not in July 1825, but on the 7th day 
of July 1825 ; and consequently, the day as well as the monthc 
must be regarded. The 6th day of July then last past, is the 
6th day of July 1825, and thus, properly understood, the oh* 
jection loses all its force. . 
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grpt. 1029. Upon the whole, I am of opinion, the plaintiff is entirfed te 
t^6 recover. 



▼ftDuesi. 



Ford, J. The plaintiff, in ejectment, laid his demise on the 
7ih day of July 1824, to hold fmm the 6th day of July then 
hsi past, and this was construed by the defendant to mean July 
then last past, that is July 1823, which was prior to the accrual 
of the plamtiff's title, and therefore the defendant moved for a 
nonsuit. But if this reference is taken to the. day last past, the 
month and year will remain right, and it is not an universal rule 
ffaat relatives, or relative words, shall refer to the nearest antece- 
dent ; instances to the contrary occur in the best of authors, as 
^Uhe fruit of thai forbidden tree whose mortal taste, *• &r. If it 
may be understood either way, that one which renders this fic- 
titious demise iiseAil to the action should be adopted, rather 
than that which would destroy it. But, if this be otherwise, there 
is still no ground for a nonsuit, because the interest under a 
lease commences, both as to the title and mesne profits, frohi 
tlie time of making it; Mams 189, and the Aa^enc/tfm may re- 
trospect to any time, for the mere purpose of computation, as 
so many years from a certain nativity,* feast, or even eclipse; 
thus if a lease be made in 1828, to hold from the year 1800 for 
35 years, it is b} computation a lease in interest for only 7 years. 
Bac. Ab, Leasee, L. and the cases there cited. If the lessor 
had title at the time he made the lease, it would be rand frocn 
that time till the expiration of the term. 

But the principal 'question was, whether Burhans had any 
title Id the premises. He claimed under a conveyance from Cor* 
neliiis, and Adrian Van Gieson, whose title to the premises, and 
whose deed to Burhans, as far as they had power to make it, 
were both admitted; but there was a judgment against them, 
(before they conveyed to Burhans^ in favor of Simon T. Fan- 
weti ; under which judgment their property was afterward taken 
in execution and sold and conveyed by the sheriff to Margaret 
Mead, as purchaser, which sale avoids any conveyance that it's 
ordinarily the power of the debtors to make. On the other hand 
the lien of this jtidgment was denied for several reasons ; Jifilt 
that it was discharged of record before Burhans purchased; 
secondly^ that it was fraudulent as against creditors and bona 
jitfe puicfaaaers, ftnd therefore voiduoderjbe statute; thirdlyi 
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tba( Sitnon VaQQess assented to |be sale to Burhans, aitd was ^^^P^- i^^* 
to look to the purchase money in the hands of the Van Giesons q^ 
for satisfaction of his judgment ; and his suing out execution af- yuanetfr 
ter,sucb sale was a fraud. ^ 

First The judgment in question was confessed in October 
1816^ and execution immediately levied on the land ; it then 
lay dormant five years, till the ISti^ October 1821, when satis- 
faction was entered of record in the following words : " I do 
hereby acknowledge, that the plaintiff has received full safisfac- 
Uon of the debt and costs mentioned in this judgment. Dated 
13ih October 1821, J. A. Boyd, attorney for plaiutifL" And it 
was three years and a half after this entry of satisfaction, that 
Burhans purchased of the defendants, in that suit, to wit, by 
deed of the S5th of April 1825. Several exceptions were thpn 
' taken to the validity of fliis discbarge, and the first was, that no , 
payment of the debt bad been proved. But these judgments 
would inflict double terror on purchasers if the plaintiff's acknow- 
ledgment on record was not sufficient evidence of satisfaction, as 
between him and strangers. The next exception was, that vr\\\\e 
Simon T. Vanness was living in the Gennessee country, and 
absent from the state, John A. Boyd made this acknowledg- 
ment as his attorney without any authority for so doing. But the 
law antborises these acknowledgments to be made hy attorney ; 
and if one acts as such on record without authority, the princi- 
pal has an undoubted remedy against hhn for the damages. On 
the other band it might be impossible for a third person to prove 
Ais power between attorney and client, if one actually existed. 
But I think there was evidence enough in this case, both direct 
and circumstantial^; for after this acknowledgment had been en- 
tered of record, when Simon Vanness was about to take the 
benefit of the ad, he represented it to Mr. Vanbouten as a re- 
eeipted judgment^ and thereby recognized it himself as being 
discharged. It is- also certain that be had notice of this discharge 
as far^biick as 1822, and yet made no eomplaint to the court ^ 

against it or against Af r. Boyd, but suffered it to remain in full 
Imd undisputed validity for (bur or five years. It is a record of 
die Court of Common Pleas, and being neither vacated nor set 
aside by them, I think we are bound to treat it as verity, and to 
^ceive no averment ai^ainst it. But supposing the judgment not 
Mtisfied of record, the plaintiff insistsi 
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Sept 1828. S^roncf/y. That it was fraodulent as against creditors and &o- 

jy^ na^e purchasers, and therefore void under the statute. The 

Vaooesf ^^" Giesons being indebted to sundry persons in more -money 

* than they were able to pay, gave a bond and judgment to their 
brother-in*law, Simon Y. Vanness, Tor the large sum of )7000| 
without its appearing that they were indebted to him at the lime^ 

* or for money lent or advanced, or upon any bahnce of ac- 
counts. The parties, at the time of confessing the judgment, de- 
clared that the intent and purpose of it was to prevent theai 
from being ha rrassed by their creditors. When one of. those 
creditors threatened to impeach it io the Court of Chancery, as 
being voluntary and fraudulent, Simon T. Vanness virtually ad- 
mitted the charge, by expressing his belief that it would be set 
aside for that cause ; and by way of preventingsuoh a catastrophe, 
and in order to quiet that creditor, he actually advanced some 
money and assisted the Van Giesons to pay that debt; but these 
advances were not to half the amount of the judgment. It was 
argued that a judgment might be lawfully confessed as security 
for such moneys as might be afterwards advanced ;, but no such 
condition was annexed to this judgment ; it was on the face of it 
for an absolute debt, and it was so represented to creditors, ex* 
pressly for the purpose of delaying and hindering them. These 
circumstances would have led any honest, jury to conclude 
, that it was frauduleat.If such a judgment is not fraudulent the 

statute of frauds might as well be repealed. It is however valid 
as betw^n the parties to it, and as against all the world except 
creditors and bona fide purchasers. It becomes therefore an im- 
portant question, whether Burhans was a bona fide purchaser ; 
br if he appears to be such, this fraodulent judgment cannot be 
set up against^im. The Van Giesons have parted wkh their ti« 
tie, and the question lies solely between Burhans and Vanness, 
whether the latter can enforce the judgment against him. The 
case shews that Burhans knew of this judgment at the time of 
purchase; but be also knew, that Vanness gave nothing for if, 
that it was merely intended to delay creditors, and though noib* 
ing was given for it at the time (which appears to have been ei* 
ther no seci^t or one badly kept) yet that Vanness bad advanced ' 
some moneys subsequently to the confession, and as he held the 
j!|dgment at his disposal, it was proper to confer with him about 

* JPfe purchase. He had power to seU the property himseiff or to 
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relinqaisb tbe lien, such as it was, aod allow the Van Giesoos to s«P^ i^^ 
sell it themselves. If he actually consented to their selling of v^n 
the property to Burhans for a fair and full consideration, he y^^tn. 
shall not set up this co?enou8 judgment to beguile and defraud a 
fair purchaser. Now that he recognised the right of tbe Van 
Giesons to sell the property, and complained of them for not 
doing so, is very apparent. While he and Adrian Van Gieson 
were in the Lake country, they complained that Comeliu$ did 
not sell; this is testified by Simon's son. They also complained 
of Marsefts Van Gieson (who seems to have been the friend 
and agent of the whole concern) for not selling the land. To 
gratify their urgent desires, Marselis applied to Burhans to pur- 
chase if, and told him, that they had authorised him to sell. A 
negotiation immediately commenced about a price, and after 
^ing several times between Cornelius and Burhans, it was fixed 
at f 50 an acre. Simon T. Vanness was then consulted about the 
price, and he returned for answer, that Cornelius must do as he 
pleased. After the bargain was completed he ratified it, and ad- 
vised them to give Burhans possession according to the contraat 
Such is tbe testimony of Marselis Van Gieson the kindred, the 
relau've, and it may not be too much to add, the agent of all 
persons, on that side of the bargain. The sale being thus effect'^ 
ed, the money i» part paid, the rest secured by articles and 
deeds delivered, Simon and Cornelius began to fall out abool 
dividing the consideration money between them } Simon want* 
ed a few dollars more than Cornelius was willing to allow him, 
and a dispute ensued, on which Simon said he would resort »- 

back to his judgment for his money. Accordingly he caused the 
^nd to^e sold by the sheriflT, upon that old and dormant exe« 
cution ; and Margaret Mead, his sister, who appears to be only 
the nominal assignee of the judgment, became the purchaser of 
tbe estate for $15 ; but Simon bad the controul of it, his was 
the interest, he was to get the money from Burhans if be could 
only get enough of it, and he was the person who had it ^Id 
on execution. Now the plaintiff, in a voluntary and fraudolent 
judgment, cannot use it to set aside a fair sale to a third person, 
negotiated and ratified by his own procurement and consent, for 
a fair and full consideration. It would allow him to defraud a bo^ 
nafide purchaser by means of a covenous ^nd fraudlent judg- • 
tnent, and thus overthrow the very intent of tbe statute of frauds. ^ 
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s^pi. )fiS8. Upoo each of these grounds I tbiok the liea of the judgment 
Deo was dissolved. 

But Burhans bad another claiiti to the^ premises, iadepeodeot- 
ly of all that goes before, as the assignee of a mortgage» id 
which Simon Y. Vanness was one of the .mortgagors ; and 
flo long as a mortgage remains unpaid, the mortgagor shall nev* 
er be allowed to deny the tide. An assignee^ by taking an as- 
signment, is allowed to keep the mortgage on foot, for hi^ pro- 
tection. The doctrine of merger cannot therefore apply to it. 
Nor would it mend the defendant's case either way. If Burhans 
has a title, under the Van Gieson deeds, he is entitled to recov- 
er the lands ; and if he has no title under tbeir conveyances he 
has no estate in which the mortgage can merge, and ther^lbre it 
remains a title of itself. In every view of the case it appears 
to me that the plaintiff is entitled to recover. 

Dbakb, J. The leraor of the plaintiff derives title to the. 
premises in question, under deeds of conveyance, from Adrian 
Van Gieson and Cornelius Van Gieson, who were once the un- 
disputed owners of the same. But the Van Giesons had previ- 
ously confessed a judgment to the defendant, upon which an 
execution had been sued out, and the property sold to one Mar- 
garet Mead, under whose title the defendant seeks to protect his 
^ssession. 

Besides opposing several serious objections to this title, the 
plaintiff further shews, that yet earlier than the entry of the said 
judgment, the Van Giesons, together with the defendant, execu- 
ted a mortgage upon the same premises tp one Adam Boyd, to 
secure the payment of a considerable sum of money ^ whicU 
mortgage had since been assigned, for a vahiable considerauon, 
to the lessor of the plaintiff. And he contends, upon well estab<^ 
lished principles, that Vanness, the defendant, having executed 
this mortgage, should not be permitted to gainsay the title derived 
under it. To get clear of this obvious consequence, it is insisted) 
for ihe defendant, that Berhans, the lessor of the plaiotiff,< hav- 
ing previously purchased the equity of redemplioni of the Van 
Giesons, this mortgage tide united with and became merged in 
it, the moment it was assigned to him by Boyd. QjuesUons involv- 
.ing the doctrine of merger arise betweeu persons who have se- 
parate, but consistent, interests or estates in the subject, of the 
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claiiDi if there be no extinctioo or merger of one of these inter- 9«pti92». 
ests or estates in the other, as, between the executor and heir, oea 
to whom it is important to ascertain whether an inferior, or chat- vai^M. 
tel, interest is extinguished : between heirs in the po/emo/and 
meUemal Unes : and between deirisees of realty and otpersonal^ 
iy. In this case, if, after the mortgage, and equity of redemption, 
had united in Burhans, his real estate by wiU, or otherwise, had 
passed to one person, and his personal estate to another, this 
question of merger would properly have arisen. But I see not 
how a stranger is to enquire into it. The whole title becoming 
united does not weaken, or destroy, the efficacy which any of 
\Xb component parts had as against sOrangers. 

But in the present case, there is a another reason why the 
derendant cannot avail himself of this doctrine. He claims title 
under a judgment, and sheriff's sale. There was a title passed 
by that sale, or there was not. If there was not, the plaintiff is 
entitled to recover by virtue of the title derived under the deedir 
from the Van Giesons. If there was, if the equity of redemp- 
tion was passed to Margaret Mead, it did not remain in the Van 
Giesons, and consequently was not conveyed by them to Bur- 
hans. And if not conveyed to BurhanSi his mortgage title could 
not sink and merge in it. It therefore exists, and is sufficient to 
enable the plaintiff to recover. 

Judgment for plaintiff. 
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ADMimSHHATORS OF THOMAS RICHMAX agatnH DANIEL fclCH- 

V. A AN, EUCOTOR OF DAVID fHCHMAN. 

Rfcbitt^ti. 



Tbf stfttoto of UmiUtions begiiM to nm, and if (o bo con^tod onlf 
from the time of ]^yibent, uii not from the date of the boDd.*^ 

tf in ah itction of debt on a bond« with a penalty to secure the pay- 

mmi o( tnooey ohly, the delbndaat pleadi payment, and gives notice Of 

set off, and any part of the debt has been paid, it is proper for the jnnf 

-%o h^cAfy. by their verdict, tho exact balance due the plaintin, althongk 

the}«d^Sident moat be r^dered for the pentky. . 

Tfln action was brought to recorer the penalty of a bond^ 
Miei March 2d, 1790, conditioned for the payment of £100, ia 
ten anmial instalments of ten pounds each; the first payable oti 
the first day d* June 1800. The condition of (he said tond in 
in die words following, viz. *' The condition of this obligation is 
sQcb, dmt if the above bound David Richman, his heirs, execu- 
tors, or a4niinistrators, do and shall well and truly pay, or cause 
to be paid, unto (he above named Thomas Richman, his exec- 
utors, administrators, or assigns, the full sum of one hundred 
pounds of lawful money of this state ; the payments to be as fol* 
lows : That on the flm day of June one thousand eight bun* 
dred, the said David Richman is to pay ten pounds with lawful 
interest, and so to continue the payments for ten years, ten 
pounds yearly, with the lawful interest of that sum yearly, then 
this obligation to be void, or otherwise to be and remain in full 
force ^nd virtue.'* 

The defendant pleaded. 1. JVbn est factum. 2. That the ac- 
tion did not accrue within sixteen years. And 3. Payment with 
notice of set oS. 

The jury found a verdict for the plaintiffi, and assessed the 
damages at |533. 

A rule to shew cause why the verdict should not be set aside, 
was granted. 

* Note. In the case of Thorpe v. Cooatie, S. DouUng, and 
Ryland'ii Rep. 347, where a promissory note was made paya- 
ble *^ two years after demand,'' it was held that the statute of 
limitations, did not begin to ruui until the two years after demand 
bad elapsed. 
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Dojftott^ for tbe plaiotiff, «i:gued igainst the rule. aytptisML 

J^ew. forthtdefeodiiit lUchmtn 

EIcbmMi 

Ewmoi C. J. The reasouf aisigned by tbe counsel of the da- 
fendanti for settiog aside the Terdict io this case are, that it it 
lit Against kw. Scffy. Against evidence. And 3dlg. Against tbe 
charge of the judge. 

1. Against the law of the case.' The action was bionght bjp . 
process returnable to the term of May 1832| on a bond dated 
March 29th 1799, conditioned for the payment of 41 00, in ten 
annual instalments, of JSIO each, with interesti the first of which 
tras to be paid on the first day of June IMO. 

One of tbe pleas was, that the cause of action of the plaintifBi 
did not aecrue within sixteeii, years next before the commence* 
mentof the suit: upon which issue was jtined; and on thi$ 
issue, the verdict was found for the plaintiflTs. 

The first payment mentioned m the condition of the bond, * 
was to have been made on the first of June 1800 ; the others ^ 
in the succeeding years ; and the last on tbe first day of June \ 
1809, and consequently, the times when four instalments fell * 
due, are within the period of sixteen years prior to the suing / 
out of the writ. 

If then, any cause of action on this bond, accrued within this 
period of sixteen years, the verdict on this bond is right. 

Tbe defendant's counsel contends, and in thiS| tbe error of 
tbe verdict in point of law consists, as he alleges, that tbe time 
mentioned in tbe statute of limitations begins to run, and is to 
be computed from die date of tbe bond and not from the thnes 
of payment*. 

This position is entirely unsound ; the converse of tbe pro- 
position is settled law ; the period mentioned io tbe statute is to 
be counted from tbe time of payment, and not from tbe making 
of the promise. Freckle v. Jlfoor«-l Venir. 191 ; Anonymous 
1 Mod. 89; Sawkill v. Warman^ 10 Mod. 104 ; Gould v. 
JoJuuon, 2 Lord Raymond 838 ; S. C. 2. SqUc. 422 ^ Topham 
T. Braddkkf 1 Taunl. 571 ; Holme$ v. Kerrisonf 2 Taunt. 323 ; 
Fittion r. ISmbUrt^ I W. J?. 353 ; S.C.^Burr. 1281. In 
tbe former bookTXieril Mansfidd is reported to have said : 
'^ The statute proceeds upon the presumption of laches which 
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Sept. 1828. Qim never happen until after the contingency is determined! ;" 
Ricbmaa and in the latter report more eiiplicitly. '* No one can doubt, but 

lUebmaA. ^^ ^^® ^*' ^^^^ ^^^^^ P'*^® '^^"^ ^^ ^'""^ when the right ac- 
crued, and not from the time of making the promise." In Wit" 
. Ur$h6im v. Carlithj 1 H. B. 635, the court speaking of a con* 
tract for the repayment of money at a specified time say, *' un- 
til that contract was broken, there was no cause of action." If 
k be said, the cases to which I have referred arose on simple 
contracts and not on bonds or specialties, the reason is obvious, 
because in England no statute of limitations exists as to bonds ; 
and the answer is plain and sat'isfactoiy, the principle applies 
with equal propriety and force to a bond, as to a promisory note, 
or other simple contract. Comiructio ad principia refertur reu 
Another answer is afforded by our statute of limitations. It 
speaks of the condition of the obligation for the payment of 
money, and refers the period of time not to its date, but to the 

i accrual of the cause of action. Indeed, the construction might 
^almost deserve to be called absurd, which would make the time 
' of limitation, which as Lord Mansfield said, proceeds on the 
' idea of laches, to commence before the day^ when the creditor 
could demand his money, and to be running while be is neces- 
' sarily compelled to stand still.' 

' It follows then, that the plaintifis in this case did shew, that 
a.cause of action accrued within 16 years, and the verdict on this 
head is right. But h is said the statute had run against some of 
tha instalmenu, as they were older than the term of sixteen 
years. This remark has no place in the consideration of this 
head, for if so, as some of the instalments were within the term 
of sixteen years, there was notwithstanding a cause of action on 
the bond. The remark properly relates, and so far as the state 
of the case will enable us, is to be examined under the next 
reason assigned, to which I now proceed. 

2. The verdict is against evidence. Here it is to be premised, 
that every reasonable presumption should be made in favor of 
the verdict ; that the party complaining, i« bound to make its 
error manifest ; and that we are in our investigation to look for 
the facts to the transcript and postea and state of the case only ; 
and by the state of the case, I mean to include those matters 
which are made part of it by proper references, and are exhibit- 
ed to the court. The claim of the plaintiff was, as ahready men- 
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tioDcd, upon a bond. The defendant claimed a set off for moneys ^P*- ^^^- 
paid to the use of the plaintiff's testator, and also alleged a set- Riobmia 
tlement between them to have taken place ; in proof of which mefaman. 
be produced an instrument of writing. This paper it was alleg- 
ed| on the other side, had been altered in a material part ; and 
of this alteration some evidence, to say the least, was given ; the * 
question of alteration was properly before the jury and without 
intending to insinuate any opinion as to the fact of alteration, 
there is no ground to believe that the verdict is against the ev- 
idence. The jury found there was tlue to the plaintiffs 533 dol- 
. lars. As to the form of verdict in specifying a sum, it is proper 
to remark, that our statute directs that where a defendant has 
pleaded payment and given notice of set off, if upon trial a 
bond with a penalty to secure the payment of money only, shall 
be given in evidence for the plaintiff or defendant, the sum 
honajide, and in equity due, and not the penalty shall be deem- 
ed and taken to be the debt due ; and if it shall appear that any 
part of the debt or sum demanded, has been paid or satisfied, 
then such part shall operate as a payment; and so far extin- 
guish the said debt or sum, and the jury shall set off or discount 
so much as has been paid or satisfied, and find a verdict for 
the amount of the residue or balance ; but if the action has 
been brought on a bond or obligatioo-ibr the payment of mo- 
ney/ and the plaintiff shall recover, judgment shall be, entered 
for the penalty of the bond or obligation, to be discharged by 
the payment of the sum found by the verdict, with interest and 
costs, where costs ought to be awarded. Hence it was proper 
in this case, I speak merely of the form of the verdict at pre- 
~sent, for the jury to find the sum due the plaintiff; and such 
course this court sanctioned in the case of Smock v. fVarford^ 
1 South 306. With respect to the sum in the present case found 
by the jury, and its propriety and consistency with the evidence, 
we are unable to make a close or minute scrutiny. We have 
not the materials to make out a calculation and thus test the ac- 
curacy of the verdi^. It appears from the state of the case that 
certain receipts were read in evidence to support the claim of 
set off; and some allowance must' unquestionably have been 
made on account of them ; but neither in the state of the case, 
nor by any documents produced before us, nor evdn in the 
written arguments of the counsel of the parties, are we furnish* 
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Sept HB8. 0(] ^itii ekber dates or sums. If iodeed no le^ view of tbo 
Ricbmto. f^^^t ^^ f<^^ ^ ^^7 ^^^ discI(H«d to US, caa lead to such a re- 
suit as the jury has obtained, the verdict ought ooi to stand* 
But if without contravening any fact before us, such an amount 
might, on legal principles, be found, we are bound to presumeit 
in the absence of any evidence to the contrary, and the ver- 
dict therefore can not be disturbed. Our statute of liraitations 
directmg suits on obligations for the payment of money, to be 
commence^ within sixteen years next after the cause of actioa 
shall have accrued, has this farther provision : '^ If any pay- 
ment shall have been made, on any such specialty, within or aftef 
the said period of 16 years, then an action instituted on such 
specialty, within 16 years after such payment, shall be good and 
effectual in law." Bearing this rule in mind, there is no difficult/ 
in making a calculation and statement, which shall pibduce 533 
dollars remaining due at fbe time of the iriaJ, without violating^ 
any precept of the statute of limitations. Whether the dates 
and sums of this calculation would correspond with those con- 
tained in the receipts, I am unable to say, for, as already remark- 
ed, the dates and sums have not been stated to us. It is clear 
they would not be contradicted by any fact exhibited to us. And 
this consideration is enough for the present, Tor before we are at 
liberty to set aside this verdict, we are required clearly to shew 
and distructly to prove that it is inconsistent with the evidence* 

It would be a source of deep regret, if we should not have 
been able to attain or decide the real merits of the controversy 
between these parties for want of a more full state of the case. It, 
however, ought to be observed that the paper before us was not 
drawe up by the judge, who tried the cause, but by the counsel 
of the defendant ; and knowing his care and circumspection, 
ipay we not fairly suppose he has made the most of his case? 

I am not, therefore, satisfied that this ^verdict is against evi- 
dence. 

3. The third reason is, that the verdict is against the charge 
of the court. The charge is not contained in the state of the 
case, and has not been in any way laid before us. This reason 
therefore, is not sustained. In the brief of the defendant's coun* 
sel, by way of reply, two positions are mentioned which we may 
nqt pass unexamined. He says, there '' is a plea ef payment, and 
after 20 years It is sufficient to plead payment and rest on the- 
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presumptioD, for do action can be maiatainad oo a bond after S^** ^^^- 
SO-yeara." Tbe presumptiooy however, was always liable to be Briakerboof 
overcome by circttmstaiices, and especially by proof of pay* Donmof . 
laenls. Batibe vague and unoenain rule of the English courts, 
founded on a preswnption of satisfaetion, after a lapse of 20 
years, is in this state supplied by a plain rule prescribed by act 
of the legUature, a definite period of sixteen years. No resort 
therefore, can be had to the doctrine of presumption. Nor, in^ 
deed, needs there be, for the statute wiU raise a bar before the 
presumptbn could operate. 

The other position is, that tbe defendant was surprised on the 
trial, by an objection made to the date of the paper, containing 
4he alleged sejttlement, which a new urial w^ enable him to 
explain; if this surprise there is no verificatiooi and we are not 
at liberty therefore to give it considentioo, ^^ 

Let the rule to shew cause be discharged. 

Draks, J. declined giving an opinion, statiog that the cause 
bad been submitted to tbe court on written arguments, copies 
of which had accidentally been prevented from reaching him 
before tbe present term. 



ADRIAN BRU7K£BffOOF againti ALBERT G. DOREMUa AND OTHERS. 

A b^d in the followiog words: " We A. B. C. D. and E. F. are 
held and firmly bound unto G. H. in, the sum of aevea hundred dol- . 
lars, to be paid to the said G. H. or to their or either of their heirs, 
execators, administrators, or assigns, which payment well and truly to 
be made^ we bind ounelves, our heirs, executoiv, and administrators, 
severally by these presents," is a several bond, and notyotnl and several. 

Tats, ease was submitted to the court on written arguments. 

Fonarsdals and Hom&foti^, for. plaintiff, cited 1 Sawid. 153, 
«• S%. T^meh. 37S. Bac. Ahr. TMe ObUgatian, JD. 4. S 
JUA. Cam. S»U2MH^ard. 94. 

JfVakghijfemf for defendant, and in support of die demurrer, 
dted 6 Co. tUp. a8,u.4)ro. Etiz.40&, 4TO, 646, 6 Co. Rep. 
M,. a. SCom. D^. 13B OWguHon, H. D. O, Dyer 350. Cro. 
JBhM. S79. 
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Sept 1826. Ewura, C. J. The declaratioo, ia this actioo, is upon a bond 
BriDkerhoof "» ^^^ ^^^^ ^^^^ > Albert G. Doremus, one of the deFendantifp 
after oyer, has demurred. The penal part of the bond is in the 
foUowiDg words : " Know all men that we, Elizabeth Vanwinkle, 
John V. D. L. Brinkerhoof, Gabriel Crenuog, Peter Jacksoo, 
Albert Dorecnus, Benjamin Van D. L. Brinkerhoofi and Peter 
Schuyler Brinkerhoof» are held and firmly bound unto Adrian 
Brinkerhoof, in the penal sum of seven hundred dolkirs, tt> be 
paid. to the said Adrian Brinkerhoof, or to their or either of 
their heirs, executors, administrators, or assigns, which payment 
well and truly to be made, we bind ourselves, our heirs, execu- 
tors, and administrators, severally by these presents. Sealed 
with our seals, and dated the twelfth day of August in the year 
of our Lord one thousand eight hundred and sixtee%" 

This obligation as the defendant insists is several, but as the 
plaintiff alleges is joint or joint and severaL 

The penal part of a bond contains several clauses, each of 
which has its appropriate office ; thus to express the person or 
persons to be bound, the name of the obligee or obligees, the 
sum, the date, the appropriation of the seals, and in the clause 
next preceding the latter, when the instrument is skilfully drawn, 
we And the manner in whTch t^e obligors, if more than one, are 
bound for the payment of the money. In this clause then, the 
nature of the present bond should in the first place be sought ; 
we find there a mode of expression simple, precise, and clear of 
difficulty. "Which- payment well and truly to be made, we bind 
ourselves, out executors, afnd administrators, severally by these 
presents." And that such is truly the meaning of the parties, 
will be clearly evinced by stripping off those words which have, 
no necessary operation on thb question, though highly useful for 
other purposes. It would then read thus, " We E. V. W. etcetera 
are bound unto A. B.'in the sum of 700 dollars to be paid to 
the said A. B. for which payment we bind ourselves sevevally." 
An instrument of this kind b oftentimes unskilfully drawn, 
and may, and frequently does, express the manner in which the 
parties are bound in some other than the aQpropriate clause. 
Wherever found, its just effect should be. yielded to it,- for. the 
leading rule is to ascertain the meaning of the parties, and sa 
to understand the instrument and give it operation, if thereby no 
known principle of law is violated. 
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The counsel of tbe plaintiff iasists that there is a repugtianoy *tpt. law. 
between the leading clauses of the bond, " We are held and Brinkerhoof 
firtnily bound," inaKiog, he says, a joint oUigation, and " we •• 

Vmd oarsekes severally," indicating, he admits, a separation* ^^^'^ 
Hence both clauses are to stand, and the bond is joint and ser* 
eral, or the latter is to be rejected, and the bond be dbemed 
joint But there is no such inconsistency. The words, we 9Bt% 
beld and firmly bound, if no mote be said, would as the plain- 
tiSTs counsel jusdy assert, make a joint obligation 5 but, if mor« 
be said, these wordf always take their complexion from what it 
added to tbem^ To be beld and firmly bound, is as truly and 
mplly predicated of those who are bound severally, as 6f tboM 
who are bound jointly. When dien these persons say they are 
bound, and^ afterwards, before the sentence is ftnished, declaim 
ibe manner in which they are bound, the paramount rale of 'v 

eonstruction, that every word is to have its just efiTect, and thftt 
Mch part if possible is to be reconciled with every other, n* 
Moves all difficulty out of the way of our enquiry. 

In Wigmore v. WdU^ 3 Leon 206, Moor 260, an obligation in 
ibese words,' " we bind ourselves and every of us jointly," was 
held to be a joint obligation^ for the word every is expounded 
by tbe word jointly. 

In Maiihewson^s Case, 5 Co. 23, a charter party had been . 
made between tbe master and owner of a ship, of the one part^ 
and seven merchants of the other part, against one of whom 
this action was brought. The master and owner covenant with _ 
tbe merchants to transport certain merchandise, and the mer- 
chants covenant severally with the master and owner, that one 
merchant shall pay £3,^nd another £2, and so of the rest. Tbe . 
words are, they covenant severally, et cetera; and in the end, in 
the clause, and to the performance of all and singular the cove- % 

nants, on tbe part of the aforesaid merchants to be performed, 
each of the merchants several^ binds himself to the aforesaid 
master and owner in double the freight. 

It was ftsolv^df that although the merchants join in covenant, 
yet the word severally, makes it a several and not a joint cove^ 
nant Also, tbe lattter clause is, in law several, by reason of the 
sam« word, and this word shall be referred to tbe several cove- 
nants before. And, CMther, that when the covenants are several, 
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Sept. 1926. tbey are as several deeds written oo one and the same piece of 

Briokerboof parcbmeot. 

Poremnt. ^^^ plaintiff's counsel in their brief, in allusion to this case re* 
mark, that the rules of construction for contracts^ on which ac- 
tions of covenant are brought, are peculiar, and do not apply to 
actions of debt upon bonds with penalties* The diflbrence is 
not pointed out, nor the authority for the remark, either in pre- 
cedent or prineiple given to us ; and so far as relates to the pre- 
sent enquiry, I am unable to feel the force of the suggestioou 
The purpose is to *attain the true meaning of the particular 
modes of expression ; and whether these are found in cme or 
another species of instrument cannot, I apprehend, vary the re- 
sult. The same answer cannot, however, be given to the case of 
ike inhabitants of tie iowmhip of Middletovm, in the county of 
Monmouth v. JtPCormiek and another. Penn. 500. The bond 
was in these words : ** Know all men by these presents, that wo 
D. M« T. M. and C. D. are held and firmly bound unto the 
inhabitants of the township of Middletown, in their corporate 
capacity, in the sura of one thousand dollars each, to be paid, 
et cetera.'' This court was of opinion, not that there was a repug- 
nancy between the words,) nor that because we are held and 
firmly bound, was found in one clause and, each, in another 
the bond was to be deemed joint and several ; nor that the 
.latter clause, each, was to be rejected, and the bond held jtwit ; 
but that the bond was, on the only construction which could 
be given to the words, several in its nature. 

In the present case I am of opinion the bond is several ; the 
demurrer is well taken and judgment should be rendered for 
the defendant. 

DftAKE, J. said, that although the reading of the penal part 
of the bond did not entirely satisfy him as to its true construc- 
tion, he was relieved from all doubt by the decisive expression 
of the meaning of the parties, tote found in the condition ; and 
lie concurred in the opinion that it is a several bond. 

Judgment for the defendant. 
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JOBN TEVFEBYagnntt ADAM WOOLET. 



0SBTIOBAH1. 



A foreign attachment can iaaue only for a cause of action Ibanded on 
contract, and of aach a nature aa to enable the plaintiff, a« of course to 
voquire special bail. * 

In some causes of action founded on corenant, an attachment will lie 
nnd in others not, because in some, the defendant may, and in others be 
Bay not be held to bail as of course. 

When an attachment, founded on covenant, issusfl out of the Court 
of Common Pleaa. and is afterwards removed by certiorari into the 
Supreme Court, the jurisdiction of the Common Pleas, must be shewn 
and will not be presumed ; and unless the affidavit shews that the cause 
of action was such as to enable the plaintiff to require special bail, 
'Without a judges order, the proceedings in attachment will be quashed. 




Wall, for plaintiff in Certiorari. 
. MjiaUf (or defendant 

EwiNQ, C. J. In this casei a writ of attachment pending in 
tbe Court of Common Pleas, of the county of Monmouth, and 
ttie proceedings thereon, which bad so far progressed, that the 
defendant was twice called, and bis second default bad been re« 
cordedf were removed into this court. And John Jeffery, tbe 
defendant in attachment, has moved to quash the writ and pro- 
ceedings, because an attachment will not lie in the case exhibi- 
ted by tbe return to tbe certiorari* 

Tbe writ of attachment is ^ of a plea of breacb of covenant.'' 
In tbe affidavit, Adam Wooley, tbe plaintiff swears, ** that John ^ 
Jeffery bis debtor, is not to bis knowledge or belief, resident at 
din time in this state, and that tbe said John Jefhry owes to this 
deponent, tbe sum of three hundred dollars damages be batli 
fustained by reason of the breacb of covenant^ which tbe said 
Jdw Jeffery made to this deponent bath broken." 

Tbe remedy by attacbihent, is founded in this state upon 
statute, and we are therefore to recur to tbe statute, to ascertain 
ia what cases, or under what circumstances, this remedy may 
be made use of and applied. An attachment will lie where tbe 
caitie of action is founded upon contract, and is of such a na- 
ture, tfaat tbe plaintiff' is entitled to bold tbe defendant to bail, 
upon filing an affidavit of tbe cause of action. When tbe cause 
of action arises ex.delictOf or, being upon contract, is of sucb a 
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Sept. ms. natore that bail cannot be required without the order of a court 
Jeifory ^' judge, resofT cannot be had to this remedj. A demand maj 
«, ^ iSe founded od a contract, but the aaaount to be recovered, so 

uncertain and unliquidated as to require ibe interrention of ft 
jury ; and as in such case, the opinion of tbe plaintiff would 
not be the measure of damages, nor his oath suffice of itself to 
fix tbe amount of bail, so neither can he, upon such demand, 
fue out a writ of attachment* A review of tbe statute, will fully 
warrant these conclusions. Tbe general scope of it leads to them 
almost irresistibly. Its details admit no other construction. Tbo 

^ title is, an act for the relief of creditors, against absconding and 

absent debtors. Two chisses of debtors are contemplated 
throughout the act, 1st such as having resided in the state, have 
absconded from their creditors ; and, secondly, such as are iq- 
debted, and have pioperty here, but reside in some other state or 
country ; and the provisions of the statutes are in some respects 
common to both, in others, necessarily distinct. The first sec- 
tions provides the atuchment against the former class, and enacts 
that '^ if any creditor shall make oath or affirmation, that lie verity 
believes that his debtor absconds from bfs creditors, and is nor lo 
bis knowledge or belief, resident in the state at the time,'* tbe 
derk shall issue an attachment against the estate ** of such debt- 
or." The 26th section provides against the second class ; after 
by preamble, reciting that debtors, who reside out of this state, 
may have property in the same, sufficient to pay theur debts, <a 
some part thereof, it enacts, that the property *' of every debt- 
or, who may reside out of this state" shall be liable to be at- 
tached and proceeded against *^ for the payment of his debts,'*' 
in like manner, as nearly as may be, as the property of other 
debtors are made liable by that act, and prescribes that tbe 
applicant for the attachment shall, in such case, make oath of 
the tton-residence of the person against whose estate the aHaeli-- 
ment is to be issued, ^' and that he owes to the plaintiff, a cer- 
tain sum of money, specifying as nearly as he can, the amount 
of the debt or balance." The fifteenth section provides, that the 
court on tbe return of the writ, shall appoint persons ** to audit 
and adjust tbe demands of the plaintiff, and of so many of the 
defendant's creditors as shall have applied for that purpose," aiMl 
'' to ascertain the sum due to the plaintifij and to each of the 
creditors aforesaid," and throughout the whole statute, wbea«> 
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trar the parties are spoken o^ unless calkd phinliff tod defend* s#pt 1828. 
BOtf they are uniformilf styled oredhor and debtor* The 21 st j«ibry 
section direcu a sale of the property ** attached ^pd taken as ^Jf^ur. 
aforesaid, or such part thereof, as shall be necessary to satisfy 
the debts of the plaintiff and the crediton^ who may have ap- 
plied agreeably to the directions of this act." And the 22d sec* 
lion directs the auditors to distribute the mpney arising from 
the sales ** among the said plaintiff and cieditorsi equallyi and 
in a ratable proportion, eccording to the quantum or amount 
of their respective ileto, as ascertamed by the said report* and 
the judgment thereon." The connsel of the plaintifi^ in order to 
give a more /sxtended construction to the statute, singled out 
some phrases which of themselves might mark wider bounds* 
But such phrases, whenever they occur, are necessarily to be ^ 
understood id reference to and connection with, and where 
doufotAil are to be explained by, other terms or clauses of the 
act. And^ in troth, almost every phrase he cited, is coupled 
with some other which inevitably Uinits its generality. Thus, the 
demands in the 15tb sectton» are the demands of creditors. So 
in the 37th section, the words " joindy hound or indebted," are 
said 10 be in the disjunctive ; but before tbe sentence isfinishedi 
tbose, thus joiady bound or indebted, are called " joint debtors," 
and the estate attached, whether separate or joint,. is to be sold 
for the payment '^ of such joint debt." Tbe supplement of 1820 
d^es not, as justly observed, expressly require the published 
notice to state any dring of the cause of action, but it directs the 
notice lo be given, when an attachment has issued '^ against any 
itirtar or ithion^ who may reside out of this state." And pre- 
cisely the same remark is applicable to the other instances men- 
tioned by him. Tbe general scope, and the particular details of 
the statete, more fully establish the position that the cause of ac- 
tkm must be founded on contract So are the terms, debt, dei^or 
and creditor, to be understood ; nor is a straitened or rigid con- 
flmction to be adopted, being forbidden no less by the liberality 
dtie to a remedial law, than that which is expressly eiyoioed in 
this statute,-^* for the advanc^menl of justice and the benefit of 
oreditors." 

▲ similar view of the matter, proves the position, that the 
eaose of action is to be of such a nature, as to entiiie the plain- 
tiff lo require bail in ordinary actons, upon filing an affidavit of 



Digitized by 



Google 



126 SUPREME UdURT 

Sept. 1028. the amount due and the cause of action. The plaintiffor his agent, 
jeffery i> <<> ^^^ affidavitt that the defendant is bis debtor; tnd m 
y^ \ case of a foreign attachment, lie is to make oath that he owes 
him, and, as nearly as may be, if to specify the amount of the 
debt or balance. But a conclusive argument on this point ie 
drawn from the provision that the defendant is permitted to ap- 
pear and defend the action, only by entering into special bail. 
He is not authorised, in some cases, to enter a comneioB 
appearance of file a common bail; and in others to give 
special bail, but in all places is required to give special bail. 
A plain proof that the writ is to be used only in cases where spe* 
cial bail is in general required; and as no order of a court or 
judge is, even when^ an appearance is proposed, to determine 
the propriety requiring bail or to fix its amount, it follows that 
the attachment is not to be issCed in those cases where the pro«^ 
priety of bail, or its amount is to be ascertained by such order. 
So great a departure from the ordinary rules and principles ia 
respect to bail, as to authorise a plaintiflf to enforce bail in all 
cases, and in all at his pleastire to fix the amount, is not to be 
admitted without plain legislative Enactment. In the case of 
Peacock 7. W%lde$^ 3 Haiti. 178, Juitiee Ford, who sat alone 
in the cause, decided that an attachment would not lie against an 
heir for a debt of bis ancestor, because an heir is not liable to 
be held to special bail whed sued, for such debr. 

Having thus shewn that the cause of action must be (bunded 
on contract, and of such nature as to enable the plaintiff, as of 
course, to require special bail, we are prepared to approach more 
closely the present case* The action is of a plea of covenant 
broken, founded therefore upon contract. The nature of the 
covenant is not disclosed by the affidavit or any part of the 
proceedings returned into this court. The general rule in re- 
spect to bail is, that where the cause of action arises firom a 
debt or money demands, or where it sounds in damages, but 
the damages may be ascertained with certainty, the defendant 
may be held to bail as of course. But when the cause of actioa 
, sounds merely in damages and those damages are unliquidated, 
or cannot possibly be reduced lo any degree of certainty, witb*^ 
out the intervention of a jury, the <]efendant shall not be held 
to bail, unless an order of a judge be first obtained for the pur- 
pose. In particular, in the action of the covenaoti the defendant 
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eaoDOt be bcM to bail as of course, unless the coTeiiaDt be for s^pt. legft- 
the paymeut of a sum certain. 1 Jireh. Pr. 51. 1 SMon Pr. 43^ jeflbry 
T%dd$ Pr. 150, 151 . Rinian v. Hughety 6 JD. and E. 13. fVUiey y^^j^ 
y. TKomtonf 2 East 409. In this form of -ection, then a defend*- 
ant in some cases may, and in others may not be held to bail as 
of course, according to the nauire of the contract; and hence it 
appears in some causes of action, founded on coTenant, an at- 
tachment will lie. The ailment of the counsel in ypport of the 
present attachment, then is, that as an attachment may issue for 
some demands in covenant, this writ should be sustained, as diis 
court will not presume the Court of Common Pleas have ac- 
ted where they have no jurisdiction. In other words, inasraiuch 
as there are cases in which the attachment may be used, the 
oourt are bound to presume the present to be one of them. But 
this reasoning is not sound. In the first place, a fact is assumed- 
as the basis of it, of whioh we find no proof. In what have the 
Common Pleas ac^d? They have not rendered judgment. 
Entries of the first and second default are not acts on which this 
presumption canj)e built. Secondly. The jurisdiction by attach-' 
ment is Hmited, not general. Hence the jurisdiction must be 
shewn, not presumed. As the writ may be used in some cases 
only, the affidavit which is most strictly required to be filed be- 
fore the writ is issued, an^ as the authority of the derk to seal 
it, should shew that it is sued out in one of them. If such be 
not the rule, how is a party to be relieved against a writ im« 
providently issued? On the return of the writ, wheui by its exe- 
cution, his property is bound, and if goods and chaules, perhaps 
already in the hands of the officer, if he applies to the court, is 
he to be told the plaintiff may possibly be right, and you must 
therefore shew what is his cause of action or remain unredressed ? 
If the defendant would appear in order to resbt the demand of 
the plaintiff, is he to'put in special bail in the dark.^ Is he to give 
bail and afterwards to find by the declaration, not only that the 
•mount has been fixed by the caprice or the anger or malice of 
the plaintifl^ uid that bail would not only be not required as of 
course, but that a judge's order for it could not have been oh* - 
tained ? The sound rule forbidding such presumption as the 
plaintiff asks, and requiring him to express in covenant the oe« 
ture of his action, obviates those difficukies. 
In u much then, as it does not appear that the plaintiff is en- 
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^f* ^^^' tided to tbb remedy ; or that tbe court had jarisdidioo to pro* 

Dgiiow ^^d ^7 ^^ ^ attachment. I am of opkiioa the writ and pro« 

^pj^ eeediogs in tbe present coe should be qoasbed. 



I 10 1281 
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PAUL DEBOW «gairti«OEOR€r& W. COLFAX AND ANDREW TITUS. 

If A. ai miDiater of a cartain churcb, is entitlod to the possession of 
the parsonage land, and while in possession, sows the land with grain, 
then sells the growing crop to B.'and voluntarily ceases to ba miaistet 
of that church, leaves the parsonage land, and removes to another con- 
gregation before the crop is harvested, B. has not such a title to the 
crop, as to enable him to mainuia trover agatast a parson who takes it 
away. A disclaimer, by the consistory of tne church of all title to the 
crop in question, is not evidence to support the title of .B. 

He who has an estate, in lands, the duration of whieh is ancertaia 
in point of tine, and he who has such an estate as may perhaps contia* 
ue until the grain be ripe, shall, if he sows the land, be permitted to 
enter upon it at harvest, and reap the crop, althooflb in the nean tSaia 
his estate may have ended either by the act of €k)d, or of the law. Bat 
if the estate is between seed time and harvest, determined by tbe act of 
the tenant, the ^rowin^ crop passes with the land^ to him who thereup- 
on becomes the immediate owner of the latter. 

To maintain trover, the plaintiff must prove property in tbe axticle 
ibr which the action is brought. 



GiFFORD, for plaintiff. 
•FreUr^^uysenf for defeodaut. 

EwiNOi C. J. Upon the trial of tbe causei at the Baigaa 
Circuiti in October 1824, before tbe late Chief JuiHce, a dob* 
auit waa orderedy which the plaintiff now seeks to set aside. 

From circumsunoes satisftctorily explained, on the ailment 
U tbe bar, and not necessary to be farther adverted to, the fftcts 
fs they occurred at the trial, are not eabibiced to us in the usutl 
manner. The documents laid before us, and the statements and 
admissions of the respective counsel however, present in sub- 
stance tbe following case. The congregation of the Duldi 
church at Porapton plains, are the owners of a tract of land cal- 
led the parsonage land, of which, die title is Tested in the tr^-* 
tees, chosen according to tbe usages of that cburcfa and agreea* 
biy 10 tbe act of tbe Legislature. This parsonage land was pro- 
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Vfded and designed for the use of the mioister of that churchy Sfept. lfl». 
Bod to aid ia his support, aod was accordingly occupied by the Debow 
iflCumbeQt for the time being* In the year 1815, the tier, Mr* ^^^ 
Field was the minister, and in the fall oMiat year he sowed part 
of the land with rye. Early in the spring of 1816 he sold the 
lye, in the ground, to one Romer, who afterwards sold it to the 
plaintiff. Antecedent to the 1st of May 1816, but after the sale, 
Mr. Field of his own act, and voluntarily, with^w from the 
ministerial service, and ceased to be the minister of that church, 
left the parsonage land and removed to another congregatioa 
and place of residence. The rye was harvested by the defend- 
ants. The present action in trover was brought against them, and 
went to tcial upon the plea of not guilty ; and the Chief JwHce^ 
being of opinion that the plaintiff had not shewn property in 
the rye, directed a nonsuit. 

In examining the propriety of the nonsuit, the first question 
to be resolved is, whether Mr. Field would himself have been 
entitled to cut and carrry away the grain at maturity had no sale 
by him been made f At the time he sowed the grain, he was 
the minister, in possession, and entitled to hold and enjoy the 
parsonage so long as he remained minister. The precise nature 
or apt denomination of the estate which be had in the premises, 
whether of freehold, or for years, or at will, needs not to be 
souglit. For the law of emblements, so far as may be necessary 
for the determination of this point will equally apply, whatever 
may be its name or nature. He who has an estate or interest ia 
knds, the duration of which is uncertain in point of time, and 
he who has such an estate as may perhaps continue until the • 
grain be ripe, shall, if h^ sows the land, be permitted^ or his 
executors or administrators, in case of his decease, to enter up- 
on it at harvest and jreap the crop, although in the mean tim^his 
estate may have ended, either by the act of God or of the Law. 
But if the estate is between seed time and harveM, determined 
by the act of the tenant, the grpwing crop passes with the land, 
to him who thereupon becomes the immediate owner of the ^ 
latter. Shep. Tokich, 451. Co. Lit. 55. This is where a woman 
held an estate in lands during her widowhood, which is techni- 
eaUy deooininated an estate foe life, because it may last so 
long, and sowed the land and before severance married, the crop 
was adjudged to belong to the landlord of whom she held, and 
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S€pt» I8g8. not to her or her husband. Otani's Coie^B Co. 116. So if (e- 
Dttbovr ntnt for life comtnits wastes tod thereby incurs a forfeituroi or 
TUcM. '^ ^^ surrenders his estate, or if tenant at will himself deter- 
mines his will and refuses to occupy the ground ; in these and 
similar cases, he loses the emblements. Cro. Eliz* 461. Co. 
IaU 55^ a. 2 BU Com. 123, 145. To apply these principles : 
- Mr. Fields when 'he sowed, had an esute which might have con- 
tinued until tbft ensuing harvest. But in the mean time, by his 
own voluntary act, he put an end to the estate. He ceased then 
to be the owner of the growing crop, and could not have reaped 
it had no sale been made. 

The enquiry resuhs then, in the second place, what Is the ef- 
fect of that sale ? Does it vest in the purshaser a greater right 
than would have remained in the seller, Mr. Field ? Shall the 
former hold, and may he take the crop, although as we have 
seen, the latter might not. The counsel of the plaintiff sought to 
maintain the affirmative, and relied on the rule which gives to 
the undertenants or lessees of tenants for life, greater bdulgen- 
ces than their lessors, the tenants for life ; as in the case of a 
troman who liolds durante viduitatt 9ua^ if she leases her estate 
to an undertenant who sows the land and she then marries, her 
act shall not deprive him of the emblements. This doctrine is 
sound ; yet it appears not to have been without question at one 
time, for Liord Coke^ in his report of OlandFt Case^ says, ex- 
pressly, the lessee of the widow shall not have the emblementSi 
' and the reason assigned is, that' he shall not be, as to the fii-st 
lessor, in a better condition than his own lessor was. But Croke 
in his report of the same case by the name of Oland v. Burd^ 
wickf Cro. Eliz. 461, states the opinion. of the court to have 
been, that the lessee should have the emblements. The doctrine 
^ reported by Croke has been followed by Blackstonef and the wri«- 
ters and judges of modern limes, and may now be considered 
as the correct and setded rule. But this rule always assumes 
the fact that the grain has been sown by the undertenant or les- 
see, and not by the tenant for life. 

I have found no adjudged case, nor even a dietunif which 
gives the underlessee the crop where the grain has been sown, 
not by him but by his lessor. And ju^ reason and sound princi- 
ple would forbid such extension of the rule. Its foundation is 
due encouragement to husbandryi and the security of him who 
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labom aod sows from the effect of the iicts of anoiher Aot under ^P^ ^^^ 



Ikis control. But the rule would be worthless from obvious Ua- D^bow 
biHty to evasion, if the widow might the hour before her marri- ^.*;^ 
age, or the tenant on the day antecedent to his commissioD of 
waste, avoid the consequence* of those acts by so simple a de«> 
vice as the sale of the crop. So far as we meet with any thing 
in the books, this distinction is recognized. In the case of Chan*' 
thatn V. Hawley^ Hob, 132, it is said, if a man conveys an es- 
tate, which he has sowed, to A. for life, and A. dies before the 
crop is severed, the person who sowed it shall have it ; and on 
the margin it is said, if the lessor sow it, and then convey the 
land to A. for life, remainder to B. for life, and remainder to C. 
and both die, the lessor shall have the crop that he sowed. Now 
it^is clear ht these cases, that if A. and not the grantor, had sow* 
ed the grain, his executor or administrator would have taken s 
the crop. Hence a difference in the rule, from the person 
by whom the grain has been sown, is clearly evinced. In the 
1 case before us then, Mr. Field having sowed the crop could not 
vest in Romer an higher or greater right over it than he himself 
held ; and if by bis act he has defeated any just expectatioa 
of the vendee, from him and not from these defendants should 
redress be sought. 

On these consideradons I am of opinion the nonsuit waaright* 
ly ordered. 

As another reason for setting aside the nonsuit, the counsel of 
the plaintiff insisted that the cause should have been put to the 
jury upon the facts. I think otherwise. Upon the facts exhibited 
in evidence on the part of the plaintiff he had not shewn, in mat- 
ter of law, property in himself in the rye in question, an indis- 
pensable pillar of his action. If the cause had been submitted to 
the jury, the duty of the judge would have been to have charged 
themi that the plaintiff taking the facts to be true, had failed to 
shew a right to recover, and was not entitled to their verdict. A 
plaintiff may not ask a jury for a verdict, and the judge may well 
prevent by a nonsuitt a verdict mistakenly rendered, and which 
afterwards must be set aside, if, on the plaintiff's own case, un- 
controverted as to fact, the hw is clearly against him. Moreoveri 
from the affidavits laid before us, it appears the plaintiff's coun- 
sel, and wisely too, preferred a nonsuit } for after the opinion of 
the judge, as to the legal effect of the voluntary refnoval of Mr. 
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Sept 1838, Fieldt had been expressed, the counsel of the plaintiff said : 
Debow '*if that is the opinion of the court, the plaintiff must submit to 
Titui. ^ nonsuit, and he was accordingly nonsttited."" I remark wisely, 
for be has thereby secured to his client, the plaintiff, review of 
the legal questions here, and an opportunity if the opinion of 
this court should be against bim, to make out in another action, 
a better case in point of fact, if fact will warrant it. 

Another reason for setting aside the nonsuit is, that legal evi- 
dence offered by the plaintiff was overruled. In the course of the 
trial he offered to read to the jury a resolution of the consistory 
of the chumb, adopted on the 29ih November 1817, to the fol- 
lowing effect : '' that this body disavows any claim to the grain* 
mentioned in the resolution of the 4th of May 1816, and de« 
dare that said ' resolution was passed in. anticipation of an ex- 
pected purchase, which has never been realized." The resolve 
of the 4th of May 1816 was, that " Paul Debow take particular 
care of the grain on the parsonage lot, lying in Bergen county, 
and that he shall be satisfied for^bis trouble." The evidence of 
the resolve, of November 1817, because it amounted at the 
most, only to a disclaimer on the part of the church, but vested 
no title in the plaintiff, was Overruled. And in my opinion, right- 
ly. The question depended on the title or property of the plain- 
tiff in the rye. If he legally acquired none, under the purchase 
by Romer from Mr. Field, he had none, nor could any mere dis- 
avowal or disclaimer on the part of the consistory supply, or 
tend to supply the want. A very different case' might have been 
presented, if a valid act on the part of the corporation, made 
in due season, and antecedent to the harvest, transferring to 
Paul Debow their property in the rye, had been produced. But 
as was justly remarked by the judge, it was no more, in its most 
liberal acceptation, than a disavowal on their part, not a transfer ; 
and if indeed a transfer of what avail to establish a legal title in 
the plaintiff, could have been their transfer of a chose in action 
in November 1817, upwards of a year after the rye had beea 
cut, and in the possession of the defendants f 

An undue weight seemed on the arguvent at the bar, to be 
attributed to the fact that an action for the taking of the rye had 
been commenced in a Justice's Court, to which these defendants 
bad filed a plea of title. The plaintiff however in this court ac- 
cepted, without objection, the plea of not guihy, and went to 
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trial upon it. The title of the defeDdants or of the church, or of ^®P^ ^^^ 

any oiber person than the plaintiff was not therefore the subject snook 

of enquiry, until he had shewn in himself a title prima facie qqiI^q 
valid in law and fact. 

Let the nonsuit stand. 



WILLIAM C. SNOOK %x dim. JOHN C. COURSEN AND WILLIAM 
COURSEN aganut LEWIS SOTTON AND OTHERS. 



UICTMSHT. 



A lease made hf the guardian of an iotot nndw the age of fburtean 
yearsy for a term of years extending beyond the arrival of the infant 
at that age is voidable, and may be avoided by another guardian cho- 
sen by the infiint after no attains the age of fiuirteen. 

Rterson, fior plaintiff. 

Job S. Hoisted, for defendant. 

EwiNOi C. J. The single question^ on which this cause de- 
pends^is whether a lease made by the guardian of an infant un- 
der the age of 14 years, for a term of years extending beyond 
the arrival of the infant at that age, is afterwards valid or voida* 
Ue. For it was candidly and correctly admiued by the defend- 
ant's counsel on the argument that, if not valid but voidablei 
enough had been done to avoid the lease, on which alone the 
defence on the trial of this cause rested. 

Matthias Cummins was, on the 23d of February 1816, ap- 
pointed guardian of John and William Coursen, the lessors of 
the plainti£l^ until they should attain the age of 14 years. The 
former became 14 in December 1822, the latter arrived at that 
age m July 1825. On the 2dd of May 1826^ William Snook, 
the plaintiff, was legally appointed their guardian until the age 
of twenty-one. Matthias Cummins, on the 29th June 1824, made 
the lease in question for a term of five years, to expire on the 
1st of April 1830. 

The case of Vandoren v* Everitt^ 2 Smth. 460 ; strongly re- 
lied on by the counsel of the defendant so far from proving that 
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s«f»t 1828. a guardiaD of an infant under fourtetn, may make a leaie, which 

g„^j^j^ shall continue unavoidable beyond his gutrdianship, and until 

o ' the infant becomes twenty-one yetrs of age, does^ rightly un« 

9alloD« , i» 1 • • « 

derstood, clearly sustain the converse of the proposition. ~Io 

that case the lease was made by a guardian over 14, for a term 
which wad to end on the Ist of April 1815, about eight months 
after the infant would attain majority in July 1814. And the 
question was whether, after that time, it was [absolutely] void 
or [merely] voidable. What was said by the court is to be taken, 
A at all times it ought, with reference to the existing sUte of factf. 
Ch. J. Kirkpatrick said, ** If guardian in socage make aleak to 
continue beyond his guardianship, it is not absolutely void upon 
the infant coming of age, but voidable only. And consequently, 
the infant may, at that time, either affirm the lease dr void it et 
bis pleasure." Justiu RoueU said, '* The lease from the guar- 
dian, who had the sole charge of the estate of his wards, was 
certainly good, until those wards or one of them should arrive at 
/uH age : whether it should be so to the remainder of the term, 
depended on him who was entitled to the estate. Should be re- 
ceive rent after be came of age, it would hA a recognition of the 
lease, and he shall be bound by it. From the interest and au- 
thority which the policy of the law hath invested guardians 
with, a guardian may do several acts which will bind the tnfanti 
such as making leases." 

Now, it is clear, that any geaerality of expression to be found 
in these opinions, is to be referred to and limited by the very 
case, at that time, before the court. This subject of which they 
were speaking was not a lease made under 14 to continue until 
21, but a lease made after 14 to oontinue bqrond 21. Tbey^ 
meant to say a guardian over 14, might make a lease, not void 
as had been insisted by the counsel of one of the parties, but 
which should continue until the ward arrived at majpriQr and 
even boger if affirmed by him. When of full age. They did not 
intend to say a guardian under 14 might make a lease, which 
should remain ihavoidable until 31. Of such a lease, they had 
, no occasion ^directly to speak. They do, bowe^Hr, distinctly xe* 
cognize a general principle ; and it is in truth, the principle estab* 
lished by the case, that a lease made by a guardian, extending be- 
yond the period of guardianship is voidable by him who isjihen 
entitled to the charge, control and management of the eaute. 
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Notwithstanding the iofluebce to which tbia decision is justly Sept. 1829. 
eqtitled» it mtjr be satisfactory to look somewhat further into the Bno6k 

To our guardian by statute, the guardian in socage, or guar* 
dian by the common law, as be is sometimes called, is roost 
nearly assimilated. They are by no means alter et idem ; in 
some poiols they entirely differ. But the One is probably the 
source of the other, and the resemblance between them will 
sustain «n analogy sufficient for our present purpose. 

The guardian in socage 4S the next of kin of the heir under 
the age of fourteen, to whom the lands of inheritance cannot pos- 
sibly descend. He has the custody of the person and the lands 
of the heir, until he attains the age of fourteen years. When ar- 
rived at that age, or at any time afterwards, the infant niay choose 
another guardian. The guardianship in socage regularly ceases 
when the heir becomes fourteen, though if he chooses no other 
gitardian, the former continues until he becomes of the age of 
21 years. Bacon says, the guardian in socage is invested by law 
not only with an authority, but an interest in the lands of the 
ward ; but he always adds '' till the guardianship ceases.*' Bac. 
abr. tit. Guardian^ ^.fol. 674. tiu Leases 406, 407. Now, as the 
authority and interest end when the guardianship ceases, it seems 
to follow as a necessary conclusion that the guardian cannot 
make a lease which shall outlast, in full force, both his authority 
and interest. But let us pursue this enquiry further. Littleton^ 
whose authority on this point is unquestionable, says, in section 
123, •• When the heir cometh to the age of fourteen years com- 
plete, be may enter and oust the guardian in socage, and occupy 
the landBimself if he will." Now this doctrine is utterly irrecon- 
cilable with the position, that the guardian may make a lease 
which sliall be valid, and bind the infant himself,* as well as 
every other person until 21. For if he may enter and Oust the 
guardian and occupy the land, he may surely do the like, if a 
lease has been made by the guardian, who can not lawfully in- 
vest another with a greater interest than he himself holds. The 
doctrine of lAitUton, has ever since been uniformly recognized. 
In Byms v. Van Horsen, 5 John. 66, the Supreme Court of 
New-York say," This guardianship [in socage] ceases when 
the infant arrives at the age of 14, so far as to entitle the infant 
to enter and take thS land to himself, and yet if no other guar- 
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Sept. 1896. diifo succeeds this will coDtioue." Ch. Juti. Reeve id his trea* 
s„j,^^ tise 00 domestic relations 313, says, " At fourteen, the ward is 
^ no longer under such guardian [in socage.] He may. then de- 

mand bis estate and have an account from the guardian. He 
may enter upon the guardian and oust him, but being still a mi- 
nor, he may be under a guardian of a different description. 

The principle so plainly deducible from this control of the in- 
fant over the lands, when he becomes fourteen, is further illus- 
trated and enforced by the qualification of the power of the guar- 
dian in socage in making leases, which is so uniformly and un- 
variably annexed, whenever the power is mentioned. Comym 
tit Guardian B. 4, says, ** He may. make a lease of the ipfant*8 
estate, till his age of fourteen years. In Wade v. Baker^ 1 Ld^ 
Raym. 131, the court say, " Guardian in socage, may make a 
lease of lands in his own name until the age of fourteen." In the 
King V. Oakley, 10 Eoit 404, Lard EUenburgh said, <' a guar- 
dian in socage may dispose of it during his guardianship, though 
accountable afterwards to the heir ;" and J. Groee said, ** she had 
a right during her guardianship, either to lease or occupy the es- 
tate." Id Rosi V. Gillf 1 Wash. 90, the court said, *' there is 
no doubt but that a guardian may lease the lands of the ward, du- 
ring infancy if the guardianship so long continue. In Field v. 
SchieffeUn, 7 John. Ch. Rep. 184, Chancellor Kent said, '^ tba 
guardian in socage of the real estate, may leue it in his own 
nan)e and dispose of it during the guardianship, and the ChaA- 
cery guardian has equal authority. 

The phrase respecting time in all these cases, is clearly de* 
Signed to indicate the legal duration or continuance of the lease^ 
which the guaHian may make, and not to denote the time at 
which it may be made, {t was not intended to say, he might 
make it being guardian, and not before he. became or after be 
ceased to be so. But to shew what period of time he might law- 
' folly comprehend-in his lease. 

1 have said that the guardian in socage, might continue to act 
as guardian after the infant arrived at the age of fourteen, unless 
superseded by the choice of another. It is imporuyit to notice, 
that in this respect, our statute law as it stood, when Matthias 
Cummins was appointed guardian of the lessors of the plaintiff 
was radically different. A guardian of an infant under 14, was 
appointed to be guardian until he should attain the age of 14. 
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Attbat period, the gnardkndi^ ceased by its own Kroitttion. If i^pt. laso. 
tke minor afterwards efaose the tawa pprson to coofimie guar* 



diani an applicatioo was mde by tbe minor to the OrfAans' *- 

Court itt peraoo, an entry was made by the derk on the minutes ^****"' 

0/ tbe court and endorsed on the letter of {uardiandiip, which 

WIS sufficient to constitute a tegai gocrditaship, until tbe remor 

sbouU arrive at 41, witfiDot a new letter of guardianship^ but if 

tbe minor chose another persmi, letters of guardiansbip should 

stow issue. Fm. 63. see* 18. Thus the law remained from the 

jear 1784 to 1820, when it was enacted, that the guardian ap« 

pointed under 14^ abonld be guardian until the orphan attained 

tbe age of iburteen, or other guardian shonld be appointed in ^ 

his steed, and omil die orphaaafier arriving at the age of four* 

teen should chooee another guardian, the person first appointed ' 

simuld remato uncter the first letter of ^ardtanship, and the 

botad thereon ^ven should continue in ibrce, but if the orphan 

shonld cbooso another guardian, a new letter should be issued* 

Itee. hmmy 784, tec. 28. In the case before us then, a question 

m^htwejll be raised, whether tbe lease made after Commiof 

had ceased to be guarcban of John C» Coursen, by his attam-* 

ment of the age of fourteen was not, as to hb mq/ety of pre^ 

mises, eotirdy void. It is not aeoessary however to examine \t^ 

Amt tbe lease being, at the best, voidable, the defendant bad 

no availabie defence, and judgment ought therefore to be ren« 

^tsuA lor the plainti£ 

OsLAKn, J. The question raised in diie case is, bow far the 
guardian of an infant under fijurteen years of age can make a 
valid tease of the infant's lands to continue beyond that period* 
Ouardiaoa in socage, by the common law, continued only until 
the minor was feurisen years of sge ; for then be was presumed 
te have dJscretion so far as to dioose his own guardian. 1 Wk^ 
Chmm. 442. And during the continoance of tbe guardianshipi 
he was eoneidered to have not merely a bare authority over tbe 
lands deseended, but also en interest, which enabled him to 
make leases in bis own name ; and if be made leases for years 
to continue bey€md tbe time of bis guardianship, such leasee 
were beM not absolutely void by the infantas becoming of age, 
but only voidable, by him, if be thought fit. 4 Bac. Abrdgt4 
1 39. Simthwd^s Rep. 460. If becoming of age always means the 
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Stpt. ig28. fall age of 21, vrhtch is very doubtfid from the context whb 
' Sftook which it b frequently oonnedodi the boob uke but Uttle notice* 
^„ of the avoidance of leases by infants between the ages of four* 
teen and twenty 'One. From whicfa eircDntetaoGe,,aa weU as (be 
reasons' drawn from cases, which certamly sometimes oecnr, 
where it irould be for the advantage of the esuto that a power 
aboold exist somewhere to make long leasesi it is insbtedoo the 
part of the defendant, that thb lease was not revocable until the 
ioftnt had arrived to the age of twenty-one years. But I should 
not feel inclined, unless upon express and welt settled authority, 
to coincide in tbis opinion. The statute of New-Jersey, which 
. was in fmrce at the time whea tbis. lease was made, regulating 
the appointment of guardians to infiemt& under fourteen, evident- 
ly contemplated a renewal of the authority after ^ ward be- 
came fourteen, to constitute a Jegal guardianship until twenty-one. 
And it would be strange if a guardian for a limited period should 
be enabled, by force of that appointment, to extrcis0 an au- 
thority over the lands of the ward, to continue beyond that pen- 
ned, at the sole pleasure of soch guardian, to any lime withia 
the limit of seven additional years. The common law, in its 
ever watchful care of the interest of minors, has suffered their 
guardians to make adpai^tageotu leases for them, continuing, at 
the option of the minor, even beyond the age of twenty-one. 
And for the same reasons, we may so construe our statute, that 
if the guardian of an infant under fourteen, make an advaolft- 
tageous lease for him to continue beyond that age, it shall not 
be , absolutely void, but the lessee shall be bound by K. This 
may benefit, but cannot prejudice the infant, if be be left free* 
But he must be left free, otherwise, his interest will be ever tt- 
able to suffer from a selfish, or frauduteat, desire in the guardiaiv 
to stretch his authority to the utmost, or from his errooeouv 
speculations as to the future value of property. My opinion 
then is, that the lease under which the defendants claim was at 
least V0idabk. And ais the jnfeot was yet within age, and oat 
able to |L0t in the letting of lands, or revocation of a lease, it 
was done in this case in the proper mode, that is to say, by his 
new guardian duly chosen and appointed. 

Judgment for plaintiff. 
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WILLIAM I(IBBLE AffD ZACHARUH FLOMMERBXLT agttind WIL* S«pt. 1828. 
LIAM JEFFERSON. 



IV CBBTIOHABI. 



Kibble 
JtffinoiK 



tn an action brought by the payee of an order or bill of exchange 
ngainet the drawer, the ilate of demand moat aabetaotially aver that 
notice, in due aeaaon, waa given to the drawer, of the nonacceptance or 
nonpayment of the bill or order. 

If a promise m conditional, before a recovery can be had upon it, the 
performance of the condition mnat be ahewn. Per Q* J* Ewing, 

M. CROXALL9 attorney for plaintiff* 
C Lewis J attorney for defendant. 

Cwme, C. J. We wre obltgM, Wtiboat inrattigtlioa of ibeir 
merits to dispose of and lay aside tbe errors of law alleged bf 
he counsel of the pitiotifi in certior€ur% to have occurred oe %' 
the hearing of the appeal in tbe Court of Cooiiiion Pleas. The 
case, as k appeared there, is not properly brought before tis. 
We cannot see or know, from tbe returns and affidavits, what ev- 
idence was given, or what questions of law where or might have 
been raised and decided in that eoart. The teturo to the cerise- 
rort,«ootains a copy of • rule of the Court of ComiDoe Pleas, 
stating that the parties had (ailed to agree upon a state of tbe 
lacts, and the court waa unable to settle tbe same, and direetiag 
the clerks to return to this court. Such return being made, this 
court granted, at the instance of the piaiotifi in cerUormrif leave 
to sup{dy a state of the case by affidavits. Tfaey were after- 
wards takf n, one by the plabtifi and two by the defendant. 
But neither, by them nor in any other manner, did it appear 
that any part of tbe matters they comained had been teatified or 
given ia evidence before the Court of Common Pleas. Time 
was given by diis court to remedy this defect. And as the pa* 
pers now sund, one of the witnesses, he who was examined on 
Ibe part of defendants below, who are plaintiffs here, declares 
that his affidavit contains what he testified on the trial of the 
appeal ; but although il is admitted there was evidence given in 
tbe Common Pleas on the part of the plaint^ there, it is in no 
manner shewn to os what tbe evidence was, or whether the mat-, 
ters contained m the other affidavits. were testified, nor indeed 
vrhether tbe persons who made them were examined as witnes- 
ses, in that couru it is not sufficient for t^e plaintiff in eertiorari 
to re«t cooteott with exhibiting what evidence he gave, and hope 
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s«pt 18M. for a revtrsftl. The evideoca of bis ad^rg^ry may have made 
nibbu out a legal cause of actiooi aod we are bound so to presume un- 
Mg^fgf^ til tbe reverse is esublisbed i>y biaa who complaios. In tbe case 
of tbe Stately. Mayhew, on certiorari^ 4 Hoist. 78, this court 
said, *^ The decree is prtsunied right uotil the contrary is sbewoi 
either from the face of the decree, or by such matter dehors 
|he record as may be the proper sul^ect of examinatioii. Tbe 
decree stands folly supported by legal intendmenti and tbe par- 
ty in whose favor it is made, may safely rest on it until its des^ 
titution of legal support is shewn by him who makes it the sub- 
ject of complaint^ One of the reasons urged by the plaiot^flTs 
couQs^ for reversilt impeached tbe sufficiency of tbe state of de- 
mand. If tbie be weH taken it must prevail, for a legal cause of 
action, proved oi» tbe trial, will not sustain the judgmeol, oalesS 
it be sobstaniiaHy shewn in the state of demandi^ 

Jefl^son in his state of demand alleges that Rtbble end FIom« 
merfeh on the 20th May 1^23, this action being commeo^d on 
Ae 17th December 1925, made two separate orders, in bis fsvor, 
the ooe requiring John Summcie, and tbe other requiring Ja- 
cob SuaHDers to pay Mm a certain soaa of money. Tte orders 
ere set otti at length ; and whieb orders ^ as life avers tbe said 
Jehu Summers, esq. and Jacob Summers respectively refused 
to accept, that is to say, ibe orders drawn oo themselves indi^ 
videally, by which refmal, and a subsequent reqtfest by defend* 
- ' ants, tbat plattitsfii would keep the orders, and a promise upon 
that u> pay if diey wouM not, tbat is tbe sMd Summers', they 
have become liable to pay both amounts, with interest, to plain* 
tiff.^* To enable Jefferson to recover in ceasequenee of tbe re* 
flisal to accept either notice in deelsessoD to (be drawers of the 
non acceptance or a legal excuse^ (or it was mce«ary, not mere* 
ly to be proved oo the trial, but to be shewn sulMtantialiy a| 
least in the state of demand, for otherwise be had not, and did 
not shew a legal cause of action* 

HMhrn/ V. Solmoii, P«fm. 916. Estellv. P^andi^eer^ 2l&auA, 
782. Diiborovgh v. Vannea, 2d. HaM. 2ai, are cases of tbe 
existence and application of this rule. It is dear then tbat this 
state of demand is defective, unless it can stand on tbe subse* 
qneet promise which it alleges. But that promise is condiliena), 
^* to pay if they would not, that is, the said Summers'.'* Now it 
should have been shewn, and that too by something subsequant 
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to Ae prdinisei net the mere aniecgdwt refuMiI to t^eopt, (hat ^^' ^^^ 
they would not pay. The right of recovery did not relt mere- a^^bi^ 
ly upon the promise, but on a contingency, the event of which 
ooght therefoFe to fauve been shewn. 7 Co. t6, Ugkir^M Cute. 
Mead V. WUkim^fh 2 Waik. tUp. C. C. Rqp. 517. Davies v. 
Smiih. 4 Esp. Cam 36. 

The state of demand therefore does not diew a legal cause of 
action. 

- Dbakc, J« Willjan) Babble and Zachtriab Flonsoieriek wem 
suedi as drawers of two seveim) orders, or bills of excbangef 
which were retained by JeAnrson, the payee, and pkoatif be- 
low, an improper length of dnie, without giving ai|y notice of 
nomeceptance or nonpayment to the drawers. This defect in 
the plainii^i case is attempted to be got over by shewing ceo- 
versations between kirn aod Ribble» one of the defendanjto be^ 
low, iWun which it may perhape be inferred, that RihUe waved 
the irrq^nlarity with respect to notice, and undertook to pay if 
the drawe^f of the' several bills did not. Wkheut expressing any 
opinion how far Bitbble might be bound by these conversations, 
^ere is certainly no fqModation ibr holding Flommerfek liable. 
It .does not appear that the defen4snts below were partners, and 
after Flommerfelt was discharged by want of notice, he could' 
not be agam made liable but by his own consent. 

i«et the judgment of the Common Fleas be reversed- 
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Sept. 1828. THOMAS MARTIN ^Aiiisf LEWIS THOMPSON AND OTtffiRS. 



Martte 
Thoaptoo. 



CSATIOBAEL 



The Suinie of Nofember 18S0; lUv. Lawt 796, which gives 
the Coari of Common Pleas power to grant relief, on appeal, both in 
matters of law as well as matters of fact ; means such rSief as accords 
with the nature of another trial, not such as belongs peculiarly to a writ 
of error. The jurisdiction of the Supreme Court on c^rUorttri^ was not 
by that statute trsnsferred to the Court of Common Pleas, nor are the 
same grounds of reversal to be applied or prevail in the one court as in 
the other. 

The Court of Common Pleas, cannot on appeal reverse the judgment 
of the justice, because it is not entered according to legal form. 

Rtkbsok, for the pkialiffy in eeriiararL ^ ; 

Vroom^ for the defendaDt * 

EwiNd, C. J. This case comes before ys m a roftnner some** 
what irregular. Ad appeal was made from the court for the trial 
of small causes, before Jtutice Roherisofif to the Common Pleas 
of the county of Warren. When the bearing of the appeal came 
OD, the following judgment was given, as appears by the return 
to the ceriiorari now before us. ** This appeal being called io its 
turn, the court after hearing the argument of counsel, reverse 
the judgment rendered by the justice, with costs to be taxed/' 
From this order it would not be very readily infeited, that the 
Court of ^Common Pleas, were of opinion the jusu'ce bad ren- 
dered no judgment, and on that account had ordered the rerer«_ 
sal. Among the papers, however, connected with the return is a 
certificate of one of the judges of the court, setting forth the oc- 
currences at the hearing and presenting a different view of the 
case ; but whether this certificate was made at the bearing or 
since ; whether it is the act ef the court or of a single judge ; 
whether done in open court or elsewhere, in no wise appears. 
Inasmuch, however, as it was referred to on the argument be- 
fore us by the counsel of both parties we may, perhaps proper-' 
]y, disregarding some irregularity, look into it for explanfition of 
the grounds of the order of the Court of Common Pleas. The 
judge certifies, that when the -trial of the appeal came on, the 
counsel of the appellee moved to dismiss the appeal, because no 
judgment had been rendered from which an appeal could lie. 
But the court refused. The appellee then offered the witnesses 
examined before the justicoi in order to support and esttblish 
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the cause of action set forth ia the state of demand. Tbe court ^^ 1*^ 
refused to hear them ; and on tbe motion of the sppellaoty de- Mwtio 
dared null and void the proceedings in the cause before the jus- 
tice, and ordered the same to be set aside. The counsel of the 
defendants in eeriiarari insist, .that the order of the Court of 
Common Pleas is legal, because no judgment bad been rendered 
by tbe justice, the entry on bis docket after stating the verdict 
of tbe jury, being in these woi^ds, ^ which,'' referring to the ver* 
diet, " I entered accordingly with costs of suit, four dollars and 
one cent, June 5th 1826"; because in similar circumstances, 
thisxsourt on cfriiorariiuLve repeatedly set aside tbe proceedings 
of justices ; and because the Court of Common Pleas, since the 
eslensiiMi of tbe jurisdiction in cases of appeal, by the act of the 
NoT^ber 1820, having power to give relief in matters of law 
M weUas matters offset, miy reverse a judgment on appeal for 
errors of law ajiparent upon the transcript. This course of rea- 
soning so &r at least, as it applies to the present case, and far- 
ther it needs not now be examined, is not sound. The province 
of this court on wriiorari^ is to review the proceedings of the 
courts for the trial of small causes, and to set them aside when 
errors of law are made^to appear. And such, prior to the act of 
1620, was the only mode of relief where the judgment was foun- 
ded on tbe verdict of a jury, as no appeal would there lie. Hence 
it sometimes occurred, that a judgment entirely just in itself was 
set aside from some irregularity, apparent on the docket of tbe 
justice ; and at others a verdict contrary to the evidence was 
sustained, because this court could not enquire into that matter. 
To remedy these topics of compli|iot, the legislature extended 
the jurisdiction of appeal to judgments founded pn verdicts of 
juries and reports of referees, forbade in cases where an appeal 
is given, the removal by certiorari of a judgment for the correc* 
tion of any supposed error therein, and directed that tbe party '^ 
thinking himself aggrieved, should have relief upon the appeal 
only, and, that both as to matter of law and matter of fact. Now 
tbe course of procedure on appeal was well known and long prac- 
tised and established. It was another trial or hearing of the cause, 
and in tbe progress thereof, relief was to be given in matters 
both of law and of fact. But it is erroneous to suppose that the 
jurisdiction of this court on certiorari, was thereby transferred 
to the Court of Common Pleas ; or that the same grounds of 
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Sept 1888. Mveml were to he applied and to p^vaii ia tba ood eoort as io 
Martin ^^ oibor, Of that relief was to be given in the aame way m the 
TUfLfoi. C^rt of ComaMo Pleaai u had foreMriy been done ia tiua 
OQurt. Wbefi relief was provided ia Matters of bw aad tmstf it 
was s«ich relief as acoords willi the oatare of aootker ixM, jiot 
such as beloBgs pe culiarly to a writ of eiror. The ancient covrse 
of this court on ceHiorari^ wai to reveeae the jadgaaeot, if tbw 

' justice t»d tet kept hip docket ia the aMmner directed by the 
statute. ¥et it was not iotendedi that such oMtters should eflfect 
the judgoneot upon an appeal If an incooipeteot witness is es* 
amined, or illegal evidence is admitted before the justice m esr« 
« d^arij bis judgmeirt is simjdy reversed ; hoc on an appeal a 
reversal is not to take place, the witness or evidence is to be 
overruled and (be proper judgment rendered upon legal en« 
denoe. Another illustration may ^ made more anakgous per« 
baps to the case before us. In on ajClion against eseoutors, ^r a 
cause of action which accrued in the life of the testator, a gen- 
eral judgment was uniformily held to be errooeouQ and was 19* 
versed in thisxxnirt ; but on appeal such relief could not be had. 
A general reversal of the jui^ment on that ground couM not take 
place ; it would be (he duty of the court to " hear the proofs 
and allegations of (he parties/' according to the terms and dkec* 
(ions of the statute, and to give such judgtnent as the justice 
ought to have given. 
It is clear then, that in the present case it was not regular for 

' the Court c^ Common Pleas, merely to inspect the transcript 
returned to them by the justice, and to reverse or set aside the 
proceedings, because OQfierti^ari the Supreme Court had done 
the like* It may not be without profit here to remark, that ia 
most of die cases in which such decisions have been made bj 
this court, it appeared that the justice, without rendering judg- 
jiient, had^tually issued exeeutioo, which Was not done in the 
case before us ; and the reason given by the court in the earlier 
cases in the reports for setting aside the proceedings, is, thai 
without judgment it was unlawful to issae execution^ 

If when this appeal was called on (or hearing, in the Cou^of 
Common Pleas, it appeared to the court that the justice had rea* 
dered no judgment, it was the duty of the court to hare dismissed 
the appeal for vraot of jurisdiction* A judgment was indispensa- 
ble to give them jurisdiciion. The act of the legislature, the oaiy 
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support of the appeal, gives it when a judgment has been ob- Sept. 1828. 
tained ; I do not mean to say a formal regular valid judgment. Davifton 
Nererthelessi there must be at least something in the nature of g^^iey. 
a judgment Now, in the present case, there either was or was 
not such a judgment. If there was not, the appeal should have 
been dismissed. If there was, the court should have proceeded 
according to the statute, to hear the proofs and allegations of the 
parties, and should have given such judgment as those proofs 
and allegations would have required. 

In my opinion, the judgment of the Court of Common Pleas 
is erroneous and diould be reversed, and the record and pro- 
ceedings should be remitted in order that the court may do what 
has not yet been done, proceed therein agreeably to law. Frooa 
the remarks already made, I trust it is clearly understood, that I^ 
intend merely to say that the order in fact made by the Court of 
Common Pleas ^was erroneous. Whether there was or was not 
a judgment, from which an appeal could be taken, and whether 
that court will, when the cause is returned to them, dismiss the 
appeal or proceed to hear the parties, are points for their deter^ 
minaUoUi and ought to go to them unbiassed. 



JAMES DAVISON agaiml BENJAMIN SCHOOLET. 

CXRTIOBARI. 

This court will not reverse the jad^eot of a justice on account of 
an omission to charge the jary opon a specific proposition, stated by 
counsel, unless- it be made clearly to appear, that the proposition was 
warranted by the evidence, and necessarily involved in the verdict to 
be rendered. ^* 

Where judgment is rendered for treble costs, it is not necessary to 
state, first, the amount of the single costs, and then the trebled sum. 
It is sufficient to state it thua *' $i9 being trMe the cott* and charge* of 
ih^* plaintiff; 

Hamilton^ for plaintiff. 

J. Eumig^ for the defendant* 

Swing, C. J. two reasons were assigned for the reversal of 
the judgment in this case. 
T 
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Stpt. 1S28^ 1. The omissioo of the justice to charge the jury as requir* 
Dariflon ed by the counsel of the defendaot. I shall take the facts in 

3chool«T. support of this reason from the affidavit read on the pifrt of 
the defendant below, the plaintiff m certiorari. The deponent 
states, he called upon the justice to charge the jury in the fol- 
bwiog manner, and to prevent misapprehension on the nature 
of the charge, reduced the same to writing, and handed it to the 
justice IB the following words, to wit : ^' that in as much as it 
appeared from the evidence, that the oomplaioant bavh^ mort- 
gaged the premises in question, to the estate of William Cbap-^ 
man, dec. and that in consequence of his being unable to latisly 
the same, of eren the interest, and had agreed with Isaac Ivifis, 
one of the executors of the said deceased, to ghr^ posaetaioii, 
^nd had removed therefrom early in April, and that said eiecu- 
tor had taken possession accordingly, and leaded the same to the 
defendant, that this being so the defendant'ls possession was law* 
fol, and that their verdict ought to be in his favor :" and ttet in* 
stead of conibrming to their request and making such charge to 
the jury, on the contrary, the justice merely read two sections of 
the act under which the suit was brought, saying that was the 
law on the subject, and they would have it before them, and did 
not make any other charge on the matter. 

The justice was not requested to give a general charge upon 
the law of the case. The affidavit makes no such assertion, nor 
indeed could it have been permitted, for the justice in answer to 
a rule taken at the instance of the plaintiff in ceriior&ri^ expli- 
citly states that no general charge was called for. The counsel, 
before the justice, stated a specific proposition, and required the 
justice so to charge. Now it is incontrovertible that this court 
cannot reverse, on account of ihe omission of the justice to oom- 
j^ with the requisition, unless it be first made clearly to appear 
mat the proposition was warranted by the evidence, and neces- 
sarily involved in the verdict to be rendered ; yet no such thing 
X has heen made to appear before us, nor has it even been at« 

tempted. The legal conclusion contained in the proposition is 
supposed to flow from certain facts, the mortgage, the agreement 
to give possession, the removal from the premises, the uking 
possession by the executor, and the lease to the defendant, all 
which are slated in the proposition to have appeared in the evi- 
dence. It will be admitted that the charge as required, would 
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li«?e I>d60 improper, and the jusuce right in refusing it, if those ^P^ ^^^ 
facts had not appeared in the testimony. It will be farther admit- DavTson^ 
ted, that the statement of these facts in the proposition submit- ^ h'^ Uf 
ted to the justice, is no proof to us that they did so appear. 
However sound then the legal conclusion might be, if the facta 
existed, we cannot reverse unless ii were shewn, as a bill of ex- 
ceptions, when properly drawn, always does shew, that the fasts 
did exist. The impropriety of a reversal would be very obvious, 
if no oqe of these matters had been proved, and so may the 
truth be for angbt to the contrary made manifest before uf. 
These are the very.doqtrines of the cases acted by the counsel 
of the plaintiff in certiprari. In Broadwett v. A»aM>n, 1 Souths 
362, the judgment of the justice was reversed, because he refu- 
iied when requested by the defendant, to state to the jury the 
Jaw on a particular, question. But it appeared to this court, an^ 
^o says the report, that the evidence presented that question to 
ibe court and jury. In Todd v. Collins^ I Halst. 127, the pro^ ^ 

priety of the specific charge requested was made manifest, an^ 
before a reversal wfis ordered. The rule I have stated is a sound 
one, and will be found uniformly sanctioned whenever it ha^ 
become the subject of observation. In Calbreath v. Oraey, ^ 
JVoih. Cir, Co* 201 , it was held that the omission of the coui;t 
io charge the jury upon important points of law involved in the 
case* when not requested so to do, is no reason per te for grant- 
ing a new triaL \n Eiting v. the Bank of the- Untied Stateg^ 1 1 
Wheat 7^, Chirf Justice Marshall said, that a judge cannot be 
required to declare the law on hypothetical questions, which do 
Bot belong to the cause, has been. frequently asserted in this^ / 

court, and is we believe incontrovertible. The court may at any 
tin>e refuse to give ap opinion on such a point, and if the party 
propounding the question is dissatbfied with it, he may except 
to the refusal, which exception will avail^him if, mark the con* 
,ditiQPy if be shews that the question was wirranted by the testi- 
monyi.and that the opinion I|e asked ought to have been given. 
The subject is viewed in the same light in the courts of Virginia 
and Pennsyhania. Prestw v. Harvey, 2 Hen. ^ Munf. 55. Co* 
vert V. Irwin, 9 Serg. ta Jlaide 2^9. JBrown v. CaldweU^ 10 
Ji^. 117. 14i&iU225. 

2. The second reason impeadied the form of the judgment 
M to cpsts. After^in the manner sanctioned by several decisions 
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Sept. 192^. Qf iijig court, renderidg judgment that the plaintiff have restitu- 
Davison tioo, tic. The justice addsi " and abo that he recover against the 

Scbooley ^^'^ James Davison forty-six dollars and thirty-two cents, being 
treble the costs and charges of the said Benjamin Schooley, by 
him about ^his suit in this behalf expended, adjudged by n>e to 
the said Benjamin Schooley according to the form of the statute 
in such case made and provided." It was insisted the single 
costs should have been first mentioned, and then the treble sum ; 
and the entry, in 2 LUty 325, was referred to where, in prohi- 
bition, a writ of consultation was awarded, and after the dama- 
ges an<^ costs are first separately stated, the following clause is 
added, " which said costs, charges, and damages, being doubled 
according to the form of the said statute, amount in the whole to 
£€• 2. 0, be. Much respect is certainly due to a course of pre- 
cedents^ and even icr a single approved precedent In the En* 
glish coiuts both forms are used. In Bingham on judgments 
356, is a precedent in these words : ** It is l^irther considered 
by the court here, that the said C. D. do recover against the 
laid A. B. the sum of ? . for his double costs x>f suit 4a 
this behalf by the said court here adjudged, kc* In Dunbar v. 
HUekcockf 3 Maule h Sdw. 591, is a similar judgment for tre« 
ble costs. But whatever may be the formal mode of making up 
the judgment in eaurts proceeding strictly according to the 
course of the common law, it is certain that this mode of entry 
bas not been the practice upon complaints of forcible entry and 
detainer under our sutute. On the contrary the entry made in 
the present ease has been adopted and sanctioned, and it would, 
it is believed, be difficult to maintain that any thing more is re- 
quired by our statute which dn*eets the justice to record the ver- 
dict '* and to give judgment thereon with treble costs." In Kerr 
r. Phillips^ 2 Souih. 81B, the judgment was in form like the 
present. Justice Southard, noticing an error in respect to the 
costs not mentioned by the other judges, said, the judgment too 
is for the costs of both plaintiff and defendant, which is error 
and cause of reversal. But any exception as to the form, either 
escaped his notice or was deemed unavailing. In Mairs v. 
Sparks^ 2 South. 513, in forcible detainer, the judgment was 
" that the said J. S. do have restitution of the possession of the 
said messuage, be and also that she recover (54.49, being the 
treble costs, ^." To the judgment for costs, exeeption was ta- 
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ken, not indeed as to the form, or that the single eosts, and then ^*P^ ^^^' 
the treble sum should have been stated, but that the costs should Davison 
not have been actually trebled. The court overruled the objec- 
tion and sustained the entry. The mode of entry in the case be- 
fore us, is the form prescribed in Griffith's Treatise^ a precedent 
prepared, with deliberation, by an able lawyer, and entitled to 
the same kind, if not indeed to the same degreOf of respect as 
the precedent in Ldlltf. If necessary, it might be further re- 
marked, that substance rather than form, in the proceedings of 
justices has been the object of our legislation. It is not easy to 
perceive what substantial superiority exists, or what desirable 
advantage is attained by the form which gives first the single 
costs, and then states how much the amount is when trebled, 
over the form here adopted, which giving the treble costs, leaves 
the other to be known by one of the roost simple of arrithmeti- 
cal operations. There is no ground for reversal in this respect. 

Let the Judgment be affirmed. 

Drake, J. This certiorari is brought to reverse the judgment 
of a justice of the peace rendered on a complaint of forcible en- 
try and detainer. The form of the judgment is objected to. It 
is copied from that contained fai ChiffitVt Treoiive, p. 382 ; and 
It has already undergone the judicial review of this court, and 
been held sufficient, Mairs v. Sparks^ 2 South, p. 513. It had 
be^n before decided, that the justice was not bound to make out 
a regular bill of costs, in the case of Gould v. ATKee, Penning^ 
^oa'f reportif p. 475. 

But the objection principally relied upon, is the refusal of the 
justice to charge the jtny. Affidavits have been read to prove 
this, but the witnesses leave the fact somewhat doubtful. Some 
of them say, that he merely read some sections of the law to the 
jury. Others, that he also made some remarks upon it, the 
amount of which they do not exactly recollect. This court has 
reversed judgments for this reason ; but they will not do it unless 
it be made apparent to them, that there was a refusal to charge 
on a point of law, which arose out of the facts proved in the 
case, and material to a correct verdict of the jury upon those 
facts. The state of the case presents the precise words of 
Ae charge requested, containing a statement of facts, which 
might be sufficient, if troe» to justify the direction to the jury^ 
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Sep<. I8g>» which was (desired. But the ju$tic« was not bouml to t^l tb« 
Den jury that these werejhe facts ; oor is this court bouod, or si lib* 
fombo. ^^^y^ ^^ presume them so. They are not established before us ; 
nor do I perceive that, any attempt has been made for that pur- 
pose, except that, in relation to the mortgage and lease being 
offered in eviddneey a question is asked the justice, and be aa«- 
swers " that he saw no such papers offered." Tbis court can* 
not say, that the justice refused to charge on a point of law ma- 
terial to the issuei and of course cannot reverse on this ground. 

Judgment affirmed. 



JOHN DEN €X dcm. SAMUEL MICKLE againMl JOHN DUNHAM AND 
JOHN RAMBO. 

The transcript when onoe sealed and certified by the clerk^ need not 
in ordinary cases be altered in date or re-sealed, thoa^ tbe trial ddea 
not take place at the first circuit afler^the transcript is made out and 
certified ; but the same certificate will answer for the trial of the caoso 
at any future term. 

EwiNG, C. J. In this case the plaintiff was nonsuited at the 
Circuit, for want of confession of lease, entry and ouster. The 
defendants have moved that the judgment be not, according to 
the stipulation of the consent rule, entered against ^tbe oasud 
ejector^ but that the nonsuit be set aside, because the certificate 
of the clerk of tbis court subjoined to the traucript, that tht 
same contains a true copy of the declaration and pleadings la 
the cause, bears date prior to the next preceding Circuit Coutt of 
the county in which the venue is laid. This objection to the date 
of the certi6cate, or perhaps aK>re correctly speaking, to the time 
of sealing the transcript, is founded on the practice of the court of 
JT. B. in England, and on tiie ancient practice of this court prior 
to oursutuie, passed in 1799, and now in force, relative to the 
Circuit Courts. The change however, which that statute iotro* 
duoed in the mode of making up the Am Priut record or 
transcript, removed the cause and reason of tb^ practice refer*- 
red to, and therefore saves the certificate in this case from the 
force of the objection raised against it. 

A view of the English practice, compared with our statute, 
will lead satisfactorily to this cooclusion. 
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The proceeding irberebf the issue to be tried, is traBsmiited ■'■ " ■ 
from ifi'e court of Kiog's Bench to the Court of AVst Prius, wbich ^ 
b called the JVm Pfius record, aod is equiraledt to wbat we de- Bimbo, 
oominate the transcript, is made up io the former court in the 
fMowiag aabber, and contaios the following matters. In the* 
first place, a pUeita which is always of the term in wbich issue 
ia joined. Then n, copy of the pleadbgs to issue, preceded by a 
Bieaioraaduai, or entry of the time of the filing of the biU or de- 
elaradon. Then an award of the venire. Then another plaeUa 
of the teraa preceding the Assize or Am Priua Court, at wbich 
the cat»e is intended to be tried, aad whieh of course will be 
precisely similar to the first ptaeita^ where the cause is to be 
tried io the vacation next after the joining of issue. Then follows 
the jtcr^i^tf, as it is called, of a clause setting forth the time and * 

place where the issue is to be tried, and the time and place at 
vrtlich the jury proce!^ is made returnable, and is to this efiect : 
^ The jury between A. B. plaintiff, and C. D. defendant, of a 
plea of trespass on the case, (or whatever the form of action 
may be) is respited, before our Lord the King at Westminster, 
until ^— -* (the return day of the distringas juraioreSf) unless 
bis Majeisty^ justice assigned to take the Assizes, in and for 
the county of •-«-— shaU first dome on -^— - (the day of Assizes) 
at <— -* (the place where they are to be held,) in the said couotXi 
according to the form of the statute," 4rc. And tben is added 
the stiendtim^ whidi is an entry of the time of delivery to the 
sheriff of the joiy process. When the Am Pritts record is thus 
prepared, which is done by the Attorney, he carries it to the 
Msi Prius office, where it is examined, sealed and passed. The 
jurataf as already remarked, is to state the time and place of 
u-ial, aod the time and place of the return of the jury process, 
and so rigorous is the rule of practice hi this respect, that in the 
ease of Cr^wdm v. Rooks^ 2 Wils. 144, the record was made 
up for trial at a certain time, the cause did not then come on to 
be tried, the plaintiff's attorney omitted to have the jurala al-* 
tared, and the cause being tried at a iuture day, it appeared on 
the fiice of the /MToto aadpes^ea, that the trial was had after the 
day of the return mentioned in the /uro/a, and for this reason 
the verdict was set atide. Hence if it happen that the cause is 
not ^ied at the time first meotioned in the juraia^ it becomes 
necessary, when it is to be brought on again for trial, to have 
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s^ 182S. tbe day of JVuiPrius and the return day of the distriogas erased; 
D,^ and* tbe new day of trial and return inserted j and, of conse- 
quence, to have the record again examined, sealed and passed 
at the Nisi Priui office. 

Our mode, however, of making up the «A/m Prius record or 
transcript, is much more simple and the matters to be contained 
in it are much fewer in number. Tbe statute directs ** that when 
a cause is to be tried at a Circuit Court, a transcript of tbe de- 
claration and pleadings in the cause, with a proper pladta, and 
nothing more, shall be made and sent under the seal of tbe Sa- 
preme Court to the said Circuit Court" Rev. Laws 454. A 
jurata is neither requisite nor admissible. The time and place 
at which the issue is to be tried, are not set forth on the (ace of 
the transcript. No incongruity can therefore exist, as in the case 
of the JVm Ptins record, between it and ibe posiea in respect to 
tbe time of trial. Hence the transcript, if the trial does not take 
place when at first expected, needs no alteration to prepare it 
for trial at a future day, and therefore when once sealed, needs 
not again to be resealed. When once properly made out and 
sealed, it contains all that is requisite whensoever the trial may 
occur, unless when some matter happens after the joining of is- 
sue ; or after tbe transcript has been made out, which for the 
sake of regularity or congruity ought to appear on the face of 
the transcript. Thus, it is said, that if one of several plaintiffs or 
defendants dies after issue joined, the cause of action surviving, 
and a suggestion is made, that a proper enury should appear on 
the transcript so as to direct the judge at the Circuit, between 
whom the issue is to be tried ; and so of other matter. And 
hence it has been argued that the certificate of the transcript 
should bear date, and be sealed subsequent to the last preceding 
term of this court. But admitting, that these matters ougbt^to be 
inserted in the transcript, no other consequence results than that 
the plaintiff should cause his transcript to be made out after thej 
liave occurred, so as to contain them, or, if once made out, and 
the cause not being tried, they afterwards occur, he may then 
have occasion to procure another transcript, and in this respect 
ts in any other, if the transcript omits what it ought to contain, 
he may expose his verdict to jeopardy. But it by no means 
follows, when no such extraordipary occurrence has taken place, 
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thfil die transcript va%j not be certified and seated at any time 9^t. 1828. 
after issue joined, or that the cause being once carried to trial, v Biair 
ibe plaintiff is obliged to procure another, with the exception oC » *' i* 
the date, exactly like the former, or to perform the idle task i 
and incur the useless expense of simply changing the date of 
the first. 

Motion to set aside nonsuil refused: 



JOHN BLAIA, nm. agakut SAMtEL K. SNOTER. 

«XRTIOBARI. ^ 

If two partners agree to divide an accoant againat a joint debtor, 
equally between tbem^ and the debtor consents to it, and promiaes to 
one of the partners bw moiety of tbe debt, the partner to whom the 
promise was made joay maintam an account for his half of tbe account. 

On tbe trial of tbe appeal, before Warren Common Pleas, the court 
nonsuited tbe plaintiff', because tbe state of demand did not set out a 
legal oauae of action. 

Vf. C. Morris, for the plaintiff^ in certiorari^ moved to re- 
Terse the judgment of the Common Pleas, and contended that 
tbe state of demand set forth a sufficient cause of action* 

EwiNO, C. J. The state of demand in this case exhibits a 
legal cause of action. 

Snover was indebted to John Blair, junior, and John S. Blair, 
as partners. A dissolution of the partnership took place. Tbe 
account between them and him was then adjusted^ The late 
partners agreed that the account should be equally divided be* 
tween them, and each receive a moiety. Of this agreement 
Snover was informed. He consented to it ; and upon his ex- 
press promise, then made to John Blair, junior, to pay him one 
moiety of the debt, this action was brought. 

A promise and a sufficient legal consideration for it are shewn 
in the state of demand. Although the debt was originally joint, 
yet with the consent of the debtor it might be severed. Each 
partner being entitled to an equal interest in tbe partnership con- 
cerns, an undivided moiety of each debt was in reality due to 
him ; and no principle could forbid the partnersi with tbe assent 
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Sept. 193S. 0f ibe debtor, from dFiTidmg a debt, %oj jnor© thin any ddief 

Bi«ir partnership property, since with his assent no impraeti^bilitjr of 

SnoTtr Aaking a dif ision existed ; nor contd any principle forbid the 

debtor from becoming separately responsible to each, for what, 

m an, be was bound to both. 

In Garret v. Taylor ^ Etp. Dig. 117, three persons had em- 
ployed the defendant to sell some timber for them, in which 
they were jointly concerned: to two be had paid their exact 
proportion, and they had given him a receipt in full of all de-» 
mands. The third brought this action for the remainder, being 
bis share, and an objection being made, that this was a joint em* 
fhjmenly by threey one alone conkl not sue. Lord Mansfield, 
held that where there had been a severance as in this case, one 
alone might sue. In Austin v. Wdsh^ 2 Mass. 401/tt was held 
that no agreement between partners themselves, to sever their 
interests, would entitle either of them to sue alone, but if sudi 
agreement was made between them and communicated to a per- 
conjointly accountablef" to them, and be had consented to the 
severance, and to account with each for hb part, he would be 
responsible to each fbr his part ; and in that case a moiety wat 
under such circumstances recovered. Chief Justice Parsons, 
in delivering the opinion of the court, said, '* The cooaent might 
be either express or implied* If a factor should in fact account 
with, and pay one partner his share, and thereby discharge all 
his interest in the partnership, this would be an impKed engage- 
ment to account with each partner separately.^ 

The Court of Common Pleas, in my opinion, erred in order- 
ing a judgment of nonsuit " on the ground" as stated in the ac- 
tion to the certiorari^ " that no legal' cause of action was set out 
in the state of demand." 

Upon the reversal of this judgment a question occurs, what 
farther is to be done ? Are we simply to reverse and leave the 
pkintiflr below to the prosecution of a new suit, and thus without 
bis default deprive him, through the error of the Court of Com- 
. mon Pleas, of the advantage resulting from the judgment he «^ 
bad obtained f Are we, as some have contended, to send the 
cause to trial at the Circuit, anJ thereby in many cases impose 
on the parties an expense greater than the amount in contro- 
versy i On consideration, I am satisfied there are some cases in 
which a reversal only should be ordered ; in others, and tb# 
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present is one of tbenii the cauae should be remitted to the itpt. I82a 
Court of Common Pleas, in order that the judgment given bjr Blair 
them, befng now removed out of the way, the appeal may be o^tu 
farther prosecuted there, and be heard and .determined accord- 
ing to law. 

Let the judgment of nonsuit be reversed, and tbe record and 
proceedings be remitted to tbe Court of Common Pleas. 

Drailb, J. The court below nonsuited the plaintiff, because 
no legal cause of action was set out in his state of demand. By 
diat, it appeared that after tbe dissolution of a partnership be- 
tween tbe plaintiff and one John 1. Blair, the debts owing to tbe 
late firm were divided between tbem^ and among others, a debt 
due from the defendant. The late partners called on the defend- 
ant, and stated ibe arrangement between them, and the amount 
of bis debt, which he admitted, *^ and in consideration of the 
premises, undertook and promised the said John Blair, jun. to 
pay over to him one moiety of tbe said account, to wit, the sum 
of 1159.62. The declaration further sUtes, ^t after payin^g 
^100, in pursuance of this agreeaient, he b a d re ^ ed to pef 
die residue, for which this action ^^ J^^^BflS^T^W 

Tbe objecti<Mi appears lo'^have bml^d^wit was a pMpership 
daim, and therefore should have be^ ^^4t'^(%^^Y^'Ip 
both the partners. But tbe debt, in mJ^^i^me to tn two 
parmers» in such proportions as ^^X^9<4<WW10Lltov *^ 
ibeyhad agreed what proportion of t^TOB^bdolt^^|ff each 
of them, the original debt' ciertainly coniraNiKit^g^f^d consider, 
ration to support promises to pay, to the partners individually, 
the sums to wbicfa tbey were, by such agreement, respective!/ 
entitled. And the defendant having made tbe promise stated m 
tbe declaration, there can be no good reason why an action 
ehould not lie to enforce it 
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Den 
Hiiion. 



DEN 9X dm StEPHEN DIMON agahut JONATHAN DIMON. 

kJECTMKIIT. 

A defendant in an action of ejectment, cannot set up an onatanding 
morighge in tbe bands of a stranger to oefeat tbe title of the mortga- 
^ go r or bis heirs. 

The assigmnent of a mortgage onght to be by writing under seal. 

Tbe payment of tbe money ^e on tbe bond which accompanies a 
mortgage, gives to tbe person paywg tbe bond, no title to the mortga-i 
ged premises. 

Anderson, for plaintiff. 

Jl iS. HaUtedj for defendant* 

FoRDy J. Delivered the opinion of the eoort. 
Stephen Dimon, the plaintiff, nnade title to one iemih 
of 48 acres of land whereof his father John Dimon died 
seised in fee, and from whom it descended to bis eight sons and 
four daughters, in the proportion of one tenth to a son, and one 
twentieth to a daughter. It appeared, however, that the ancestor 
in his life time bad mortgaged the whole 48 acres to secure th# 
paymiknt of a bond to James Henry for $66.59, which money 
was due and unpaid at thf time of tbe ancesior'a death. Th« 
defendant then produced the bond containing three endorsements 
of money, which be bad paid on the same, the last of which was 
j|214in full of the said bond; be also produced the mortgage* 
containing an assignment tliereof to him, under tbe band, but 
not under the seal of James Henry, in the following words : 
';**May 29tb 1818, 1 do hereby assign all my right and title to the 
within mortgage to Jobnatban Dimon;'' upwards of eight years 
afterward, on tbe 26tb of November 1826, James Henry en- 
dorsed a formal assignment, on tbe mortgage, under his hand and 
seal, to the defendant, but it was not so assigned till just before 
the trial of tbe cause, and long after tbe commence' nent of the 
action, and after the plea of not guilty. It was assigned ho wev* 
0r in consideration of payments mad^ in 1818^ Tbe bond, 
mortgage, payments, and assignments being duly proved, tbe 
mortgage thus assigned was offered as evidence of tide for the 
defendant, but was overruled by the court. The defendant now 
moves for a new trial on the ground that this evidence oogb|^ 
bave been received in either of these points of light. 
Tbe j!rf< ground is, that if tbe mortgage had never been as* 
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j^gned, it Mvertheless would be a good subsistiog title to Jtmef 9cpt less. 
Benry, and would have proved that the title of the preoiiset was oi^ * 

JDOtiothe pliiinHff|^ Nnor {\ orj)^ f^^Ally V^ g^miUfiA f «> *> t^ j^^^ 

general rule, that a plaintiff ia ejectment cannot recover premi- 
ses, the title ta which is in a third person, and not in himself; but 
this rule never obtains where the outstanding title is a mortage. 
For though such mortgage be a title at law for the mortgagee or 
bis representatives, if he or they come into a court of law to en«- ~ 
force it ; yet until they do enforce it by action or entry, it is so 
far from being a title that the mortgagor k considered in law the 
•wncr of the land ; and no itranger or third person will ha al- "^^ 

lowed to set up such mortgage against him or hi$ heir$» In Rex \ 

T. Si. Michaels, Doug. 610, Lord Mansfield said, " It is an af- \ 

front to common sense, to say that the mortgagor is not the \ 

owner of the land.'' Agreeably to this it was holdeo, in 7 Jo&n- 
§on 282, ^Uhata mortgage- before foreclosure or entry, is not re- 
garded as a legal title; which a stranger can set up/' The same 
doctrine was holden in 4 Johns. 43 ; 6 Johns. 290 ; 7 Johns. 380« 
and a number of other cases collected in Adams on Ei/ectmentf 
^ 39, note 3. 1 South. 275 ; 2 South. 86S. Therefore if this m6rt- 
gage had never been assigned to the defendant, it could not be 
get op bf him against the mortgagor or his heirs,} 

But secondly. The mortgage was assigned by James Henry, re^ 
gularly under his hand and seal, after the commencement of the 
plaintiff's action, and the title under the assignment was thereby * 
vested in the defendant. But a title that has been acquired by 
ihe defendant, since he eptered and dispossessed the plaintiff, 
eannot justify him for having committed those tortious acts, at 
a dme when he bad no title to justify him ; nor can an assign- 
ineot have relation back so as to heal a prior trespass. Beside a 
mortgagee, who is not a party, has no power to interpose his mort- 
gage in such a manner as to fling the costs of a suit, which was 
fightfully brought at the time, on the party who brought iu It 
would be allowing to a mortgagee all the benefit of being made 
m defendant, whether he had the right to be made such or not, 
smd with the further advantage of not being liable for costs in 
any event of the suit. Therefore, an assignment that was ob- 
tained from the mortgagee, after the suit is commenced, and af- 
IV the defendant bad plead to issue, ought not to have beea 
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^^- ^^^' received in evidence^ and in this point of view wu very propedj 
overruled. 

vBut ikirdlgt It is insisted that the defendant's title accrued la 
him Bs assignee al the time be paid the money on the bon^ 
' which was in the year 1618, long prior to the commencement 
of the action, and that the sabseqoeot assienmenti under seal, wis 
not the title, but only the evidence of it.4^TbaC courts of equiqr 
do tonsider the debt as the principal, and the mortgage for its 
secority as an incident which follows and attends the principa!, 
need not be controverted ; nor that they would consider James 
Henry, from the time he received the money, as a trustee bold- 
log the mort^agA for the use of the defendant, and that the de* 
fenrtant hari therefore an equitable title to the preoMses. But no 
tquHahh tiitt will avail in an ejectment. The cases in which it 
was once held otherwise havr long been overruled, and any ar- 
gument upon a point so fully and ably settled, would appear at 
this time to be out of place. See Adam on> EfectnufU ^2 ; the 
cases cited in bis margin and in note 6. It never has been held at 
the common law, that payment of money for land gives a title to 
it, without a conveyance ; it may entitle the party to a decree* 
for specific performance, on application to a court of equity ; or 
in a court of law to damages for breach of covenant ; but the 
title i^elf remains unchanged, and may be conveyed, contrary to 
the covenantf^to any other person not having notice of the -con- 
tract So that an agreement for the purchase of land and even . 
payroetit of the full consideration for it, gives no title at laW f 1 
and on the whole case the verdict is right' ^ 



M'DERMOT agakut BVTLEM. 



ATTAORMaifT. 



There must be an order of the court, to aotborise the issuing^ an at> 
taebment a^inst s party for not obeyiii|^ an award of arbitrators, wbieh 
had been made a rule of court 

In May term, 1827, a rule 'Of this court was taken on be- 
half of Butler and entered in the minutes directing a writ 
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of flttaebmant ibr tbe imi perforamee of ao ttNtfd, to ifsae' Stptiaaa. . 
agtiBSt M*DoriDOt, returosbb to September term ; at that n^oermoi 
laral tbe wrk of attacbmeat was quasbed for irreeularity. No ^ *• 
ai^pKcaUOB wtt afterv^ardt made to ibe court, but a new wnt 
WB hmiedf tested as of February term 1828^ raunmaUe to 
May term 1828. No prosecutors aame was eodorsed oa the 
wric Tbe Atioroey General was named as attorney, but with- 
out pretence that be was in any way concerned. 

GKraeii, on bebi^lf.of M^Dermot, moved to quash tbe writ 
of attachment. First. Because it bad been issued without any 
order of tbis court. Tbe statute {Ri9.Jjauf$ 159, Sec. I,) al* 
lOWfi^tbis proceedir^, expressly directs that it should be on 
OKKion. Tbis court allowed \he party to issue a writ returnable 
10 tbe September term 1827. That writ was quashed. The order 
Or motion ought to hare been renewed. If the party intended 
to follow this matter up» he ought to have applied to tbe court, 
and given the opposite party notice of his application. The 
court would perhaps have refused his application. The party 
comphiined of, might have tendered the release, which it was 
the object of tbe applicant to obtain. In analogous cases, tbis 
court have directed that tbe rule must be renewed from term to 
term. 2 HdBt. 170. 

Tbe second objection was, that die name of the prosecutor 
was not endorsed' on the writ, nor even the name of his aitorney. 
This be considered essential to enable tbe party to obtain his 
costs. The proceeding was a novel one, and the party ought to 
be held to strict practice* It was so determined in the case of at* 
tachment for not obeying a itApttna. 1 South. 140. Tbis pro- 
eeeding is now considered in the nature of a civil proceeding. 
mUe$ Rep. 292. 1 Term, Rep. 266. 1 Black. Rep. 638. 1 
i^ac. Ahr. 285. It is so recognised by the act authorising the 
proceeding; it is to be "on the motion of tbe jiarty." iietf. 
Lawi 159. This court has determined in the case of certiorari, 
that if tbe name of the person suing out the writ is not stated> 
the writ wiH be quashed; % Halrt. 64. 

5cic(Mer^ contra. 
Hamilton, replied. 

Ch. JtftTicji. It is a clear principtci that to justify (be issuing 
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s^pt, leaa,. of an alttcbment, an order of the court must be' made/Wai' 
AodniM there then any order authorising thb writ f By recurring to the 
Biewart minutes, we find an order directing a writ to issue^ returnable to 
September tern 1827. The writ before us is retumablOi not to 
September term 1827, but to May terra 1828, and is not there- 
fore Within the terms of the orders. 

. Why the application was made for a writ, returnable at a spe- 
cified time, when it might as well have been for an attachmeat 
generally, without designating any term, we know not, but so 
the party thought fit to ask for, and enter the order. Suppose do 
writ bad been issued until May term 1828, the writ then re- 
turned would not have been authorised by the rule. The case 
is not altered, because a writ was returned to September tero^ 
and was then quashed. The argument from the deciaiooi in 2 
Halit. 170, is very strong to shew that the rule taken in May 
term was not sufficient to authorise the issuing of this writ. 

Writ quashed. 



HAMPTON ANDRUSS, EXECUTOR OF HIS OWN WRONG, OP ALCHt 
ANORUSSi APPELLANT agamU THOMAS P. STEWART, APPELLEE. 

Ad appeal bond executed by a minor, (against whom a jud|rmeot Jiaa 
been rendered,) and by a. subfltaotial freeholder, is sufficient to sustaia 
ao appeal, although the goardian who was appointed by the Justice's 
Court to defend the suit, did not join in the bond. 

Rterson on behalf of Andruss, the appellanti moved for a 
peremptory mandamus to be directed to the Court of Commoa 
Pleas of Warren county, to compel them to reinsute an appeal 
He founded bis application upon a statement of facts agreed up- 
on by the parties, in the following words. ''It is agreed between 
the parties that the appeal was dismissed by the Court of Cbm- 
roon Pleas, upon the ground that the appeal bond was executed 
by Hampton Andruss, a minor, who appeared before the justice, 
and defended the suit by Joseph Andruss his guardian, appointed 
by the court. It is admitted that the said bond was also executed 
by Wilson Hunt, a responsible freeholder of the county of War^ 
ren, uau^ety, It^is further agreed between the parties to this 
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appeal»4faat appIicatioD maji be made to tb« naxt term of the Sept. 182a. 
Supreme Court, without furiher notice, for a mandamus. And if -« «. . — 
tbe said Supreme Court shall be of opinion that the Court of ^*„ 
Common Pleas erred in their decision, that a peremptory man- 
damus issue to restore the said appeal." 

Froonif contra. 

Ch. Justice. The question is, ^bether the bond is a substan- 
tial compliance with the law. We think it is ; for ahbougb tbe 
infant may not be bound, competent secarity is giv^n to the ap- 
pellee — and if with such a bond the appeal be not allowed, the 
infant may be prevented from appealing altogether, for tbe guar- 
dian is not obliged and may be unwi)ling to enter into the appeal 
bond, and thereby render himself liable for the payment of the 
sum recovered and costs. 

Peremptory mandamus ordered. 



THE STATE ngoiru/ ZACCUR PRALL 

An order of filiation is a judicial act, and must be executed by UiQ 
justices jointly and not separately. Therefore an order of filiation 
tfaough agreed upon when the justices were together, yet if it waa 
signed by thera separately, and in the absence of each other, will be 
quashed. 

Ou a certiorari to justices and overseers removing an order of 
filiation and maintenance — the justices in answer to a rule oa 
them, for thai purpose, certified " that they met and agreed 
on the sum of sixty-two and u half cents to be paid by tbe father, 
and thirty-seven and a half cents by the mother, in case she 
shotikl not take care of the child herself, and made a rough 
draft of the order, but could not say whether ihey signed it or 
not ; oneof the justices took it home with him, and from it drew 
the order now sent up, and signed it himself, and forwarded it 
to the other justice, who also signed it, and forwarded it to the 
overseer of the poor ; that the said justices signed it separately 
in the absence of each other ; that in drawing this order a mis- 
take was made by inserting sixty-seven and a half, instead of 
lixty-two and a half cents, for the father to pay, wbich mistake 

X 
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Py^* >^^ was tfiarwtrdf diitcofered and eorxected ; the justice who drew 
lit Statt ^ order tod made the correction thought they were together 
p^ wheu it was corrected ; the Q)her justice thought it was likeljr 
they were together.** 

SastOHf for the defendaiiti moved to quash the order, and m- 
aistedy that the making of the order« was a juiricial act defegated 
to two justices, by the statute ; thai tiiey must executelt jointly ; 
that the signing of the order by one in the absence of the 
other wu erroneous. 1 Cox, A*. J. Rep. 

SwiHo, C. J. The statute has authorised two jusUces to take 
examinations smrd make orders of filiaiipn and mahitenance* 
The authority giren by the statute must be strictly pursued. The 
making of the order is a judicial act, and must be executed by 
the justices jointly, and not separately, as the cases referred to 
fully proved. Although the justices met^ and sgreed on the sum, 
yet it was necessary they should be together and act jointly in 
every part of the duty assigned them, until they had completely 
executed their authority, by signing the order. The order before 
us having been signed by each justice in the absence of the oth« 
er is erroneous, and must be quashed. It appears, also, that in 
the order as signed, and delivered to the overseer of the poor, 
en error was conuniued by inserting sixty-seven, instead of sixty- 
two and a half cents, which was afterwards corrected. The justi- 
ces think it likely they were together when this correction was 
ma^. This circumsunce does not alter the law, but rather 
proves the wisdom of the rule requh'ing a joint execution of 
the authority, for if the justices had been together at the time the 
order was s^ned, this mistake in all probability would not have 
been made. 

Lei the order be quashed* 
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S«pt 1828. 
^ THE STATE agqim^ JAMES GUILU. 

A v€T\ml eoofesaion of guilt, made by a person accoBed of a crime 
if induced bjr a deluaife iwpe of impunity excited in hia mind. wiD not 
be received m evidence; and a written examination of the accused made 
by a justice witbin a few hours after the verbal confession, will also b« 
inadmissible upon the presumption tbat the same inducement which op- 
erated upon his mind at the time-he made the verbal confession mi£M 
iMve continued to operate, at the time of the written exannnatioo. 

When once a confession under influence is obtained, a presumption arl« 
lies that a subsequent ccmfeesion of the same nature flows from the like 
influence, and such presuniption ought to be overcome before the con* 
fsssion can be given ra evidence. 

Although an original confession may have been obCaitted by improper 
means, subsequent confesfiioos of the same, or of like facts, may oe ad- 
mitted, if the court believe, from the length of time intervening, from 
proper warning, or from other cirenmstances, that the delusive hopes or 
fears, under the influence of which the original confession wasobuined, 
were entirely dispelled. ' 

A prisoner may be convicted on his own confesflton, when proved by 
legal testimony, although it is uncorroborated by any other mdencev 
provided the corpus delicti be proved. , 

Corroborating circumstances, used in reference to a confession, are 
•nch as serve to strengthen it« to render it more probable, such in short. 
as may serve to impress a jury with a belief of its truth. 

A boy of the age of twelve years and ^ve months, may be convicted 
on his own confessions, of the crime of murder, and executed. The ca- 
pacity to commit a crime necessarily suppoees the capacity to confess it* 

This case ceme on to be tried at the HunterdoQ Oyer and 
Termineri boideo at Flemiogton; oo Friday the 9th day of May 

1828. 

Wm* Halited^ jr. counsel for the State. 

Me$9i Scott^ Saaaion^ Clark, and Prottf counsel for the pri* 
soner. 

^be jurjr having been sworn and affirmed, tbe prosecutor in- 
troduced his evidence, by which it appeared :•— > 

That Catharine Beakes, on tbe 24th day of September 1827, 
resided in tbe township of HopeweUi in the county of Hunter* 
don, in a small house situate on the side of e public aaad. She 
was upwards of sixty years of age, and in^ood health ; her 
faooily consisted of herself^ ber son, (Jonathan Vankirk) and n 
grandson, a little more than ten years of age. At noon her soa 
went to work for a Mr. Titus, in the neighborhood, and her 
|)randson went to school, and she was left alone in tbe bpMf9» 
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8>pt. 1828. The prisoner was a coioured boy, born on the eleventh day 
State of April 1815» the servant of one Joshua Butin, who was the 
nearest neighbor to the deceased, his house being situate one or 
two hundred yards distant, towards Pennington, and on the op- 
posite side of the road. There was a com6eld immediately 
across the road opposke the house of the deceased, in which 
the prisoner was that afternoon engaged, alone, in cutting up 
corn. 

About half past two o'clock, Charles F. M*Coy, with his team 
and boy, was pdssrng that way, and before be got to the house, 
flaw the prisoner about twenty yards from the road, under an ap- 
ple tree in the same field where he had been at work. He halloo- 
ed to witness, or his boy, and appeared in a good humor. He was 
hacking the tree with a com knife. Having some errand at the 
house, witness stopped his team opposite, went to the door, and 
knocked; nobody answered. Witness concluded he bould 
do his errand on his return, and left the door. As be was go- 
ing away he heard a noise something like the moving of a chair. 
He proceeded however on his way, and returned about five 
o'clock ; near the door he met the little boy coming home ; ask- 
ed him if nobody was at home ? he said his grandmother wai9. 
He stepped into the door and fiew back. Witness^entered, and 
saw her. She lay in the corner of tli« fire place, her head near 
the back, but did not touch it. " I told the boy to rtm to Joshua 
Bunn's. I raised her and set her against my knees. I, alirst, 
thought she had had a fit, and fell and bruised herself. But she 
bled wonderfully. I put my finger on the top of her skull, 
and it appeared to be mashed in. I looked round and saw the 
yoke (a horse yoke) about four feet off. There was some blood 
on the yoke. The first person who came was Rachel Bostedo, 
an old woman. She asked me what was the matter. I told her I 
believed the old woman had been murdered. She did not come 
in. Mr. Vankirk and his son then came. Then Mrs. Bunn. She 
was yet alive. I saw no motion of the body after I raised her 
up.* There was a wound on the top of her head ; one on the 
ri^t temple; one on the right eye ; and one on the under jaw. 
I do not suppose these bruises could have been made by falling. 
It appeared she had been at work, as a cap lay on the hearth by 
the side of her." 

Doctor Springer testified, that he was passing by about dark| 
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wcol in aod found ber lying on ihe floor ; ber bair clotted ; her »«pt«i83g- 
bretBt covered lyitb blood, which was still flowing ; her head stat^ 
dreadfuHy . mangled ; the scalp loose and cut through ; a large ,qi^\^ 
bruise on the right side of the bead; the under jaw broken. 
The woiinds were sufficient to produee death ; and so great was 
the quantity of blood she lost, witness bad no doubt ber death 
was produced by the wounds he examined. He should not have 
known her she was so disfigured. A bk>w with the yoke by a . 
boy might produce death. The wounds could have been produ- 
ced by that stick. Witness is a physician, Sic. 

On the same evening a coroner's inquest was held over the 
body. A constable went for the prisoner and he was brought up; 
He was asked if he knew any thing how the old lady came to 
ber death. He denied knowing. He was twice asked. 

Daniel Oook, esq. testified that <' the next d^y, about one _ 
o^elocky I met some persons who told me they had got the mur- « 

derer ; that be had made confession. I found him at Mrs. Beakes. 
I bad him put into my wagon. I did not hold out any promise 
pr threat ; nor did any other person to my knowledge; It was ^ 
about half a mile to Davis' tavern. On the way, I asked him, 
Jim, did you l^iil the old lady f yes, said he, I did. Why did 
you not tell me this last night ? He said I was afraid. I got to 
Davis's and sat down. I then told him I wanted him to tell me 
what he had done ; to tell the truth and the whole truth. I took 
his examination in writing." ^Herethe examination was oflfered, 
when Mr. Scott, a counsel for the prisoner, rose anVl stated that 
there had been previous threats or promises to the prisoner, and 
to establish that fact called 

Joseph Davis, sworn : ** On the morning of the 25th of Sep- 
tember, Joshua Bunnell requested me to go down to the bouse 
of Mrs. Beakes. We went down and found several people there* 
The boy was describing some person that came out of the Sto* 
ny Brook road. They went in pursuit of the person. I remain- 
ed and took my seat on the Piazza in front I observed the 
boy opposite cuUing up corn. Hearing that suspicion had risen 
against him, I watched his motions. His manner of working ex-« 
cited suspicion in me. I had my eye on him. He did not seem 
to mind his business. Frequently looked towards the house. 
Some person requested roe to go home. The people brought 
back a man of the name of Peter Tucker. Afterwards I went 
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Sept 18^8. back to the house. I saw a man talking with James (the prjsoa* 
Slate er) in sight of the house, in Mr. Bunn's cof{i6eld. I think it was 
QitUi« Andrew Titus. I went to them. I told the prisoner that I he* 
lieved he was guiky of the murder of that woman. He said be 
was not; looked down as he spoke. I told him that'I undor^ 
stood that some person had seeq him about the bouse that af- 
ternoon. I then asked htm what was to be done about it f Hd 
made no answer that I recollect, t then asked him, whether be 
would not run away, since it appeared that he was guilty ? He said 
yes h0 would go right off. I told him he had better a6t| it was 
Dot a proper tinoe of day for him to • run away. He bad better 
postppne it until nigbt. He then said, be did not know where to 
go to. I told him if he would' eall on me that evening, I could 
tell him something about it. As he appeared at the time to be 
under a deep concern, I asked him if he could help, himself if 
. # he did run away ? He said he could not, he had no money. I iben 

told him if he called on me that evening, I could help him to a 
quarter of a dollar or two. He said he would. I related to the 
people at the bouse the above convereation. They then went 
and brought him to the house. Charles M'Coy, Andrew Tiius» 
Abraham Schenck and others. When they came to the door, he 
was told by some of the company, that if be was guilty of thii ' 
murder, he had belter confess it, for as he could not retain it 
long, he might as well confess it first as last. He denied com- 
mitting the murder. I told him if he was not guilty, not to own 
it, but if he was guilty he had better -confess it He then said 
thnt he done it. I believe I told him it was a pity such a fitie boy 
should be banged." 
'* Cross-examined : " I expressly told him that if he was not 

guilty he should not confess it. They found some blood On his 
clothes, and asked him where that came from. He said he must 
have got it from killing a sheep." 

The counsel for the prisoner asked the witness '* whether it 
was not his opinion that the prisoner's confessions arose from 
the hopes er fears excited in his mind by the conversations and 
other circumstances of that oceasionf Objected to, and overru- 
led by the court. 

Charles M'Koy sworn : " After Davis had talked to the boy, 
Joseph Rue and I went after him. He started to run, I catched 
him. He asked me what we were goi^g to do with him, I loh) . 
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him we were going to take bim orer to tbe bouse. I toM biro I Septieaa 
was pMQg to make bim put bis band oo .ber ; tbat I bad beard, atata 
if a person bad murdered anotber, make bim put bis band on ^^ ' 
ber, and sbe-will bleed afresb. He said 1 am not going there. I 
took hold of bim to lead bim along, Abram Scbenck took bold 
of bifn tbe other side, and led bim along. He began to cry. A^ 
ter getting into tbe yard, it struck me to examine ^d see if there 
was any blood. I told bim to pull off bis coat. We found on 
his waisM^oat two specks of bk>od. He said they bad been kit- 
ling a sheep a day or two before, and he had got tbe bk>od then. 
I asked bim to go in tbe house. He said be was not going. I 
said, Jim, if you have done this act you bad better confess it. 
He hong bis bead, and after a while he said be b%d done it. Some 
of the company stepped up' and said, did be say he had done it? 
Jim said no. I then told bim, Jim, you say you have done it ; 
you had better confess it; and if you have, just tell us now what 
you done it for. After discovering tbe blood he seemed more 
confused. I did tell him if bad not done it nOt te confess it, but 
if he had, be bad better tell the wbc^e truth. I am not certain^ 
but I think Mr. Rittenbouse told bim tbat if be would confess , 
he would probably get clear. This was before tbe blood was 
discovered, and before tbe confession of the fact This was tea 
o'clock next day. He soon after went with Esq. Cook to Mr. 
Davis'. I have lived in tbe neighborhood within about a mile and 
a half of Mr. Bunn's ; have bad frequent opportunities of con- 
versing with tbe boy. He has as miich sagacity as any boy I know 
of bis age ; was always accounted a smart, cunning, mischiev- 
ous kind of boy*" 

D. Cook, esq. The night before, and next day particularlyi 
I told bim to tell nothing bpt tbe truth. Before uking bis exam* 
inatioDy I asked bim if be knew any thing about tbe nature of 
an ^th. He said be did not 1 told bim be must tell nothing but 
the truth ; if he did, when be come to die, he would go to pun- 
isbmant. He said be knew that well enough. He has a great 
deal of uodei^tanding ; as much as any black boy I am ac- 
quainted witb«" 
Joseph Davis. '* He is reputed a conning smart boyr" 
Jonathan Vankirk. ** He is acooonted smarter tbaa common ^ 

black boys of bis age ; full of mischief; think bim a cua- 
ning boy; fogeoious to get out of a scrape.** 
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Stpt. Mflg. The court excluded the written examioattOD', ahd overruled 
State the preceding Gonfesstons. 

^j.. The court adjourned until Saturday morniog, 9 o'clock ; mi 

which time the court was opened. 

Mr. Hakted offered to prove confessions made bj the prison- 
( er to various persons, five months after the first ; after coun- 
ael had been assigned him ; and after he had been cautioned not 
to expect favor^ &ec. ; and proved by Esquire Cook, that ou Sa- 
turday morning of the October term, he told Jim (the defend- 
aot).ibat he must expect death and prepare to meet it ; ' hi3 coun- 
tenance changed^ but he made no answer. 

Esquire l*homp6on. ** And by the next day after he came to 
gaol| he confessed the facts^ and that witne^ tqld him he must 
abide the consequence, and could not expect to escape." 

The confessions were objected to, being the same in substance 
with the first. The objection was overruled, and the confessioDS 
permitted to be given in evidence. 

Eli Herbert sworn. '* In February term I had som6 conver- 
sation with him. Took in several people. He said he went there 
(bouse of deceased,) to borrow a gun, and the old bitch would 
not lend U to him. He said as he was going out of the door, be 
saw the yoke by the door. He picked it up and went back. He 
did not know whether she saw him or not. He struck her. She 
did not fall. He struck her again, and she fell. He then went 
toward the door« and then he thought if she got well, she would 
ietl his mistress, and his mistress would thrash him. He then 
went back to kill her, and did kill her." 

Similar confessions were proved by Henry Gulick, Ralph 
Stevenson, Ralph Knowles, S. G. Opdyke, esq« Charles Bod- 
neir, esq. Thomas J. Stoutr and others ; made at various times, 
as late as the month of February, and with more Or less par- 
ticularity. To Henry Gulick he said that " she made him mad ; 
accused him of things not true. She accused him of killing ^ 
fowls or chickens, and letting out pidgeons." To S. 6. Opdyke, 
esq. he said, '/he did' not intend to kill her in the first place. 
The first blow did not knock her exactly down. He thought he 
would give her another. He then said he gave her the third blow 
whh the ratent to kill her. The deceased was sitting by the fire 
Wowing the fire. Struck her"back of the head^ Came^up^be- ^ 
' hind her." To Ralph Knowles he said, " be had killed the ^o- * 
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maa and was sorry for it. He weot there to get a gun belonging 3^- i^^e. 
' to JofaoathaD Vankirk, and Mrs. Beakes refused to let him ha^e sutT^ 
it She asked bicn why she should let him have the gun, as he *• 

. .. o » Guild. 

had let out her pig and pidgeons. He said, she was saucy. She 
was surching a cap, and stooping down on the hearth. He struck 
her. The second blow she fell. He then desisted ; but ho 
thought if she told of him he' should get a terrible flogging, and 
then he concluded he would kill her, and she would not tell of 
it* He struck her a third, and, I believe, a fourth time.'' 

Charles Bonnel, esq. sworn. I had been in the habit of go* 
ing to the prison. very often, and when I weot the boys would 
be running in and asking him questions. In September last, I 
had cautioned James not to be making these acknowledgments 
to the boys as they were talking to him. He was told by the 
boys he would be hung, and all that He said he did not care a 
dam, he would swear at the boys. In February last he said he 
had killed her. Said he had killed the damned old bitch with the 
end of the yoke^ Said he went to borrow a gun, and she "would 
not lend it," &c. 

Cross-examined. '^ He appeared to have considerable wit, but 
wanted discretion and good sense. Seemed to be irritated by 
others, and that was the eagse of much of his bad conversation. 
I thought there was too much talking to him. Kept growing 
worse. Had devil enough in him when he came there." 

Thomas J. Stout, sworn. The week before February court, 
he was talking about it, in a loose manner, as he generally did. 
When asked if he thought the case would terminate against him 
in court, he said he did not care a dam. Would often rip out 
something against the boys passing. He appeared acute in ma- 
ny things, but did not appear to realize bis situation. Never ap- 
peared cast down ; always cheery. Appeared a little more de- 
liberate when telling the circumstances o( the old lady's death 
than on other occasions." 

Cross-examined. '* He did not appear to realize his case as a 
discreet or rational person would." 

J. J. Toung, esq. sworn. '* At the time of the burning of the 
eooflthouse, I bad considerable conversation with the boy. I 
thought him full as acute as boys in commoD. His memory 
avomed to be correct." 
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^P'- j^^' Jonathan Vankirk, called again. "I had borrowed a gun and 
State had it in the house some time. The boy knew I had it I had a 
Guild. pidgeon in the crib. We had a shoat that got hurt, and the de- 
ceased thought that the defendant run over it with a horse, as I 
heard her say. Wheii 1 went out of the house the yoke was by 
tbe side of the door." 

Witnesses for defendant :— 

Stephen Albro, sworn. I came to the gaol about the middle 
of November. The boy was a prisoner there. I heard his conver- 
sation, and observed his manners until he was removed to Som- 
crville. Heard him express himself in respectful terms of bis 
master's family. Never heard any ill-will expressed cowards his 
mistress. He would answer in an impudent way when interrogated* 
I have seen many boys of his age having a greater sba)rs of un- 
derstanding than be. I do not think he bad hardly an ordinary 
share of it. He appeared to have a smartness of turn when talked 
to. I have never thought him deep. He had intelligence enough 
io know, when he did wrong, but was wanting in discretion, and 
could not fully appreciate the consequences of crime* He was 
often teased and would answer smartly, and insolently.^ 

Cross examined. ^* He has capacity enough to distinguish 
between right and wrong ; but I do not think he considers or 
reflects as much as some. 1 think there are usually too many vis- 
itors to such prisoners. 1 heard some person ask how he came 
to kill that woman \ He said because she made bim mad. I 
think his bad actions proceed more from passion than from ma- 
lice." 

Joshua Bunn, sworn. '* A day or two before the murder was 
committed, James assisted in killing a sheep. I have endeavor- 
ed to give bim good instruction, and in some respects he knows 
the difference between good and evil. He has some idea of the 
consequences of evil as respects another world ; attended fam- 
ily prayers \ often had religous worship at my house ; once a 
month. Should have sent bim to Sunday school, but was afraid 
it would do more hurt than good, be was so inconsiderate and 
mischievous. He is passionate, mischievous, insolent, but does 
not bear malice. 

The cause was summed up by Mr. Saxton and Mr. Clark oa 
-the part of the prisoner, and by Mr. Hakted in behalf of the 
state. 
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CuJ^MOW. Oenaemenqf the jury, ^P^- ^^' 

James Guild is indicted (or the murder of Catharine BeakeSi state 
at the township of Hopewell, on the i4tb day of September ^J[j^ 
182T; 

That a woman by the name of Catharine Beakes, at her house 
in the township of Hopewell, came to her death, on the 24th 
day of September 1827, is proved beyond controversy ; and up- 
on recalling to your minds the evidence of the witnesses, and 
especially of tKe Physician, respecting the marks of violence 
visible about her bead, 1 think you cannot have a moments hes* 
itfition in believing that her- death arose from severe blows is- 
flicted by some hand, not her own 5 and by striking with the 
yoke, produced in court, (which was found near her) or with a 
club, or some similar instrument of aggression ; and if yoti con- 
sider her death proved to have arisen from a blow, or blows^ 
with this yoke, or a club, or any weapon of the like kind, the 
indictment is supported in this respect. 

The next and great question which arises is, who is the mur- 
derer? or rather, is the prisoner at the bar the individual who 
has committed this heinous offence against the laws of God and 
man? 

The evidence, to fix it upon this defendant is, in the first place> 
The<;ircumstances attending this transaction. These, as affect- 
ing the prisoner, are none of ibem very important. The princi- 
pal are ^— 

1. He was iiear the scene working in a field. 

2. He was unwilling to go in and see her when told it might 
prove his guih. 

3. He had some spots of blood on his jacket. 

With respect to the last of these, you will recollect the cause 
to which he ascribed it, and in which he is confirmed by the 
testimony of his master, Joshua Bunn; and as to his unwilling- 
ness to touch the corpse, a child of his years might naturally 
have felt all the aversion to it which he manifested, placed in the 
same circumstahces, without any consciousness of guilt. 

There are,^ besides these, some coincidences between the 
facu detailed in his confessions, and the real sUte of things as 
testified by. other wimesses. These would be strong proofs of 
guili, if he could not have learned them from any other means, 
except by having gone to |he bouse and seen the body, and oth- 
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•'. 
Sept. 1828. 0f tbiogSi as thej really were. But his confessioDS were made 

Stale long after. There were other sources of iDformatioD, and if you 

Gaiid. ^^^^^ '^ probable or possible, that it was furnished from other 

sources^ the evidence arising out of these coincidences will hare 

but little weight. 
2. The confessions of the prisoner himself: — 

Voluntary confessions, made understandingly, may prove 
crime. But confessions made under the influence of fear or hope, 
produced by threau or promises, are not ever admissible in ev- 
idence. 
^ The first confessions offered in evidence were considered by 

the court to be liable to objection on these grouuds, and were 
therefore overruled ; and having been overruled, it is your duty 
to dismiss from your minds any knowledge you may have ob- 
tained of them, at least so far as they can operate against the 
prisoner. 

Again. It is said that all subsequent admissions of the same^ 
or of like factSi should be overruled, because they may have 
proceeded from the same influence. 

Confessions have been admitted before you by the court of 
the same, or of like facts, made afterwards, (some months after- 
wards,) and which, by the application of the above principle in 
its full extent, would have been r^ected. These latter confes- 
sions were received, because the court deemed, that although 
an original confession may have been obtained by improper 
means, subsequent confessions of the same or of like "facts may 
be admitted, if tlie court believe, from the length of time inter- 
vening, from proper warning of the consequences of confession, 
or from other circumstances, that the delusive hopes or fears, 
under the influence of which the original confession was obtain- 
' ed, were entirely dispelled. Under this impression of the la^, 
the court, with some hesitation, admitted the confessions; and 
having been admitted, it is your business ta consider them ; and 
to consider them with reference to the manner in which the first 
confession was obtained ; and if you are not satisfied that these 
latter confessions were made freely and understandingly, an(| 
wholly free from any expectation of benefit, raised by the hopes 
and promises preceding the first confession, or from his contin- 
uing to tell a uniform story, it is your duty to reject tben^ fron 
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yourmiods, and not to make them the fouDdation 6f your ver- s<pt isaa 
diet Suie 

It will be necessary tlien to go back to the ciitumstsDces pre- oaiid. 
ceding thei original confession. I shall briefly liotice them. The 
prisoner was accused of the murder ; he was told there was 
proof of it ; that he was seen about the bouse ; he was advised 
to run away ; he was afterwards seized by two persons,* and ta- 
ken near to the bouse where the mu/der was committed ; he 
was then told to take off his cost ; blood was found on him, and 
eonsidered by the bystanders as proof of his guilt ; he was 
asked to go in and touch the body^ under the superstitious idea 
suggested by the witnesses ; '' he was told he had better confess/' 
that '* if guilty he had better confess;" he was much pressed to 
confess, but at the same time told not to confess unless he was 
guilty ; and a witness is pretqr well satisfied that one of the by- 
standers told bim '' if he would confess he would probably get 
clear." Under all the agitation, fears, and possible, if not proba- 
ble hopes, produced by these circumstances, he made bis first 
confession, and immediately after, the one before tbe^ magis- ^ 
trate. The court thought these first confessions, thus obtained, 
should be overruled. 

Tou will next call to mind the circumstances calculated to ror 
move this influence, if it existed, and make the subsequent con- 
fessions lawful. These latter confessions were made in Februa- 
ry 1828, some months after the first. But you will recollect that 
ibey were not made after an interval of silence, and under new 
circumstances, and in a new situation ; but the boy was tsken 
to gaol, and there was a continued series of conversations and 
confessions, without lapse of time, or other favorable circum- 
stance to bring him to reflection upon his awful situation, or the 
danger of these unguarded and thoughtless confessions. 

With respect to the instructions of grave persons and magis- x 
trates ; they were general ; warning of his danger, to be sure, but 
not particularly calculated or directed to dispel his false hopes, 
if such existed, or to bpen to his mind, and impress upon it for- 
cibly, ail the consequences of his conduct. But the fact is with 
you. And if you are fully satisfied that these confessions were 
made freely and understandingly, and uninfluenced by the cau- 
ses of the first confessions, you will then examine the confes- 
sions themselves. 
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8«p(. 1S28. They we<^ made to several persons, aud art so fulljr testified 

8ta(« " tp, that there cao be no doubt they were made. 

QBild. . But the defendant is an infant ; at the time of the act» and 

coiifession, between twelve and thirteen years of age. This faol 

should make you more cautious in admitting the confessions, and 

induce you to resolvi^i your doubts in his favor. 

With respect to the ability of persons of his age, to commit 
crimes of this nature, the law is, that under the age of seven, 
they are deemed incapable of it. Between seven and fourteen^ 
if there be no proof of capacity, arising out of the case, or by 
the testimony of witaesses, the presumption is in their favor; 
a presumption however growin<^ weaker and more easily over- 
come, the nearer they approachr to fourteen. And at the age of 
this dei^dant, sufficient capacity is generally possessed in our 
state of society, by children of ordinary undefstandingi and 
having the usual advantages of mofal and religious instruction. 
You will call to- mind the evidence on- this subject; and if you 
are satisfied that he was able, in a go^od degree, to distioguish 
between right and wrong ; to know the nature of the crime with 
which he is charged ; and that it was desei*ving of severe punish- 
ment, his infancy will furnish no obstacle, \^n the score of inca- 
pacity, to his conviction. 

If he be guilty of the crime, the next eni]|uiry will be, is it 
the crime stated in the indictment, that is, the oarime of murder.^ 

Murder is defined by Lord Coke to be, '' w.bere a person of 
sound memory and discretion unlawAilly killeth any reasonable 
creature in being*, with malice aforethought, eith€>r express or 
implied.^ And it is defined, by Ckuf Justice Kirkpatrick^ to be 
"the killing of B reasonable creature with malice aforethought*" 

And the law presumes all homicide to be comnaitted with 
malice aforethought until the contrary appears from circumstan- 
ces of alleviation, excuse, or justification. And it is incumbent 
on the prisoner to establish such circumstances unless they ap- 
pear in the evidence produced against Ijim. 2 UaltUd 243. . 
Manslaughter is the unlawful and felonous killing of tfnoiber 
witbcfutaoy malice express or implied." 

" If a man kill another suddenly, without any, or without eon- 
tiderable pro9oc(Uion, the law implies malicCi and the homicide 
is murrfer." 
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^*1( it be perpetrated with a deadljr weapon, the provocatioii S^* ^^ 
mutt he^ great indeedf to ezteodate the offence to mamlaughier.^* SuiT*^ 

k 18 even laid down, *^ That no word$ or queitions are suffi- 
ciently provoking to soften the crime to maoslaugbteri if it be 
perpetrated with a deadly weapon/' 

You will apply these principles to the case before you. Yon 
will recollect the slight nature of the provocation. And notwith* « 
standing the eloquent appeal which has been (iriade on this sub- 
ject to the compassion of the court, I feel it my duty to say to 
you, that there is nothing in the provocation sufficient to soften 
the crime into that of manslaughter ; but that, if guilty at all, 
' the prisoner is guilty of the crime of murder. 

Of this case, you are the constituted judges. I trust you will 
discharge your duty with caution, with humanity, and at the 
same time with firmness ; with due attention to the claims of 
mercy, and of justice, of the prisoner and of your country. 
And that if from the law and evidence you are fully satisfied of 
the deiendadt's guilt, you will say so. But if you believe him in- 
nocent, or have any doubts, even the tlighteil^ of his guilt, you 
win acquit him. And may he, who knows the truth, guide you to 
the proper result. 

The jury after being out between two and three hours return- 
ed a verdict of guitty. G. K. Djrakc. 

After the verdict was rendered, Mr. Scottj on behalf of the 
prisoner, moved the court, that the judgment be deferred until the 
next term of the Oyer and Terminer, that an opportunity might be 
afforded in the mean time, to talce the advisory opinion of the Su- 
preme Court, upon several questions of law which had been dis- 
cussed by the counsel, and decided by the court in the progress 
of the trial. This motion was acceded to by the court, and the fore- 
going state of the case was drawn up by Justice Drake^ and sub- 
mitted to the Supreme Court. At the September term, the case 
was argued by Clark and Saxton for the prisoner, and IV. Hal* 
tied for the state. 

The counsel for the prisoner contended : 

I. That the confession made by the prisoner, to D. Cook, esq. 
and the written examination taken before him were inadmissible, 
having been made so recently after the mind of the prisoner bad 
been operated upon, by the inducements of hope and fear* 
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^pt. 1889. II, Thai the coofessioos made by the priaoner after be bad 
8tit« been confined id gaoli and five months after the ofience eommit* 
ojyj ted, ought also to be rejected, because it was to be presumed, 
that the same indueements which operated upon the miod of 
the prisoner to make the first confession, continued to iofluence 
his mind at the time of the subsequent confessions, and cited 
the case of King v. fVhite^ 2 SUtrkie Evi. 49, and Suue v. 
Aaron, 1 South. 240. 

III. That if these confessions were competent evidence, that 
/ they were not sufficient to convict the prisoner, as they were 
only naked confessions uncorroborated by circumstances, i 
South. 240. 
On the part of the state it was contended : 

I. The confession made by defendant, to D. Cook, esq. was 
admissible. 

No threat was held out to him or promise of favour, btit he 
was cautioned to tell the truth. 

The fact of a person (having no authority) holding out an in- 
ducement, such as this case presents, is not sufficient to exclude 
the evidence. Rex v. Cnbbons, 1 Carr. and Pixyne, 97. 1 1 Eng. 
C. L. Rep. 327. Wa. 343. Rtx v. Tyltr, i Carr. fy Payne, 129- 
Carr. Cr. Law 65. Rex v. Rowe^ Russd &c Ryland, C. C jR. 
153 ; and 4 Ball. Rep. 116. Commonwealth v. Dillon, 2 Stark. 
Evi. 50, note q. 

The observations or promises, if any, were all conditional. 
''If you are guilty you had better confess," 6cc. Szc. differ froai 
Warickihall & ThompionU cate, Leach. 263—291. 

II. If even that evidence was inadmissible, on account of ite 
being made so soon after the inducement to confess was held out 
to him, yet that the circumstances and lapse of time which inter- 
vened were sufficient to efface any impression of hope of favour 
which might have been fixed upon his mind. 

The case of IRng v. White, is cited to shew that all subse- 
quent confessions ought to be rejected. This is a me^ note of 
a manuscript case, and it b impossible to tell what were the cir- 
cumstances of it ; and it has been overruled by later cases. 

Whether the impressions on his miod were removed by the 
lapse of time, or the declarations of judges. Cook and Thomp- 
soui were, properly left to the jury. 
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The competency of tbe last deolarations, must rest opon the 9^ i^^* 
same footing as the first ; that is, whether they were indoced by guta 
the expectation of favour, or fear of punishment. And CA. Jim- ^^ . 
iice Kirkpatrick In the case of Aaroo 8aya» if it rested upon 
that ground, he would have left it to the jury* 1. South* £40; 
Juttice Southard also was of this opinion. 

III. If these confessions were competent, were they sufficient 
to convict f 

It is said they are not. 

1. Because they are not corroborated by circumstances* They 
are mere naked confessions. 

2. Because made by an infant. 

1. These were not what are understood to be, mere naked 
confessions uncorroborated. - 

What is meant hy a mere naked confession, such as has been 
said would not be sufficient to convict, is where even the eorpu$ 
delicti is not proved, as the case referred to in note to 2 Siarkie, _ 

Evi. 48 note^ where the person supposed tor be murderisd was 
still living. 

And this must be the' case to which Judge Rotsdl refers, 
when he says no person can be convicted on his own confes- 
sion, without a single feet to corroborate. 

And if he means to apply his remark to cases, where die eor* 
pus delicti is proved by other testimony, the remark is not law. ^ 
For it is well settled, at this day, that if a confession be volun- 
tarily made, it is sufficient, if the jury believe it to be true, to 
convict the prisoner, without any corroborating cireumstances to 
supgort it. Wheling^s case, Leach Ca. 31 1 note. S Hawk, 596. 
Tit. Evi. Book 2, CA. 46, Sec. 37. Carr. Crim. Law 64* Russ. fy 
Ry. C. C. R. 440. Phi. Evi. 80. But in this case there were 
corroborating circumstances, viz. 

The circumstance of his relating where the yoke was, viz. 
behind the door, which he could not have known if he had not 
been there. That he went to get a gun belonging to Jonathan 
Vankirk, who it is proved had a gun, &c. 

IV. If a naked confession of this kind is sufficient to convict 
an adult, it is sufficient to convict defendant. See opinion of 
Southard, 1 South. 245-6. 

The following opinion of tbe Supreme C*rt, drawn iip^by 
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Sept. lies, the Chief Justice, was commuDicated to ibie enduing Court of 
Qi^x^ Oyer and Terminer, in October 1828 : 



QaiUL 



The prisoner, James Guild, was, at the Ojer and Terminer 
for Hunterdon Coonty, in May last, found guilty of the murder 
of Catharine Beakes. The court, at the instance of his coun* 
sel, humanely suspended the sentence of the law» in order 
that the opinion of the Supreme Court might be obtained, on 
some legal points which arose in the progf^ess of the trial. 
These points were submitted to the court in the term of Sep- 
tember, by the prisouer's counsel, with distinguished ability, and 
with the most laudable zeal, research and industry ; and they 
hare recetved from the court, the careful, anxious and mature 
examination, which their interest and importance, the sltuatiOQ 
of the prisoner, and the due adminisuation iot public justice, 
required. 

The first question to be considered respects the admissibility 
of certain confessions of the prisoner which were received ia 
evidence. 

The deceased came (oher death in the afternoon of the 24(h 
day of September 1827. An inquest over the body was held 
by the coroner, at her place of abode, in the evening of that cUy. 
The prisoner, who was known to have been at work alone in 
Ciie same afternoon in a corn field on the opposite side of the 
road, was brought up by a consuible, and, on being twice asked, 
denied that he knew any thing of the manner of her death. 
About ten o^lock on the next day, he made a verbal confession 
that he had killed the deceased, to Charles McCoy and others, 
and shortly after, a similar confession to one of the justices of 
the peace of the county, by whom it was reduced into the forai 
of a written examination. The verbal confession and written ex- 
amination, which took place within a short period of each other, 
were rejected by the coturt when offered in evidence, because in- 
duced, as the court believed, by delusive hopes of impunity ex- 
cited, not by the justice, who appears to have acted with exem- 
plary circumspection in the discharge of his duty, and without 
even a knowledge of the promises which had been made, but 
by other persons innocently misled by a common, and perhaps 
natural, but mistaken zeal to discover the perpetrator of a cruel 
and shocking outrage. The occasion does not cjill for ad ertmi- 
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natioD at large, of the propriety of the rejection of the proposed S^- i^se. 
proof of these confessions. It is enough to say, that the rule of st^uT"^ 
law by which the court was governed is sound, and there appears * 

to have been enough of fact established, to warrant the court 
in applying the rule to the exclusion of the evidence. 

Confessions were afterwards made by the prisoner, in Feb- 
ruary succeeding, nearly five months after the perpetration of 
the offence. These confessions were admitted in evidence. The 
counsel of the prisoner insist that the admission was illegal, be- 
cause confessions of a like nature had been previously made un- 
der the influence of hope ; and because these confessions per $e 
and independent of the others were themselves made under 
the same delusive influence, and with an expectation that by 
perseverance in their narration, he should escape from punish- 
meni, and also, under the excitement of anger from reiterated 
taunts and accusations thrown out to him when in gaol. 

The first of these grounds, the counsel of the prisoner sought , 
to sustain by a reference to the recent and y^luable treatise on 
evidence by Siarkiet who says in part 4, page 49, title admb- ' 
sions, '^ where a confession has once been induced by stich 
means, [threats or prombes] all subsequent admissions of the 
same or of the like (acts mtist be rejected, for they may have 
resulted from the same influence.'' In examining the soundness ' 
of this doctrine, a shade of doubi is at once thrown over it by 
the fact that no such rule of evidence is to be found either in the 
ancient reports or in the elder writers. Neither Hale nor Haw^ 
Mnr, nor Gilbert nor Foster^ nor Bacon nor Comyta^ state finy 
such rule. It is first laid down, so far as my research extends, by 
Boii^ in the second volume of his pleas of the crown, page 658. 
He cites no case, refers to no authority, but says it is the com- 
mon practice to reject such subsequent confession. Siarkie re- 
fers only to m manuscript case of. Rex v. White in Mich»knas 
Term 1800; but, by who«i decided, or ia what court, or under 
what circumstances, be does not relate. It cannot be expected 
therefore, that we ^should yield an implicit deference to this 
position without an examination of the principles on which it 
rests; and such an examination will shew it, .as broadly and 
unqualifiedly stated, to be unsound and unworthy of confidence. 
The reason given for the rule by Starkie^ is, that the subse- 
queoi admissions may have resulted firom the antecedent ioflu* 
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s»pt. iflfle. 0009, But in all souDd^ogtCy thequestioa mutt Uiro, not jon die 
Siattt possibility, bat the presence of influence ; not whether infltmnce 
GiMld. ' ^"^^ exiffted, bat, whether it continued to exert its force. Bjr 
die rule, as stated bjr Siarkie^ the single enquiry would be, has 
a previous admission been made under improper influence? 
And if the answer be affirmative, the subsequent confiMsioB must 
be rejected, however thoroughly in the mean time the mind of 
the accused may be freed from such influence, and however per- 
fectly truth and freedom of volition may have resumed their 
sway. Surely such a rule cannot prevail unless it be shewn that 
the hunsan mind having once lapsed into falsehood, must, by a 
necessity of its nature persevere, without motive or inducement. 
,For if it be true, and the assertion will receive on all haiKis a 
prompt and ready assent, that a man having, under given cir- 
cumstances, made either a false or a true statement, may under 
other circumstances retract his allegations, and with equal as-^ 
surance assert the converse of his previous declarauoos ; then 
it follows that the true criterion is, the actual state of mind of the 
accused, at the time the confessions were made, and the true 
question for solution, whether, at that time, he was under undue 
influence of hope or fear. It is readily admitted, that the antece- 
dent hopes or fears, or other sources of influence are to be 
brought into account and weighed. It may even be conceded 
that when once a confession under influence is obtained, a pre- 
sumption arises that a subsequent confession of the same nature, 
flbws from the like influence, and that such presumption should 
be overcome before the confession ought to be given in evi- 
dence. But such presumption being satisfactorily repelled, the 
\ evidence ought to be received. The rule stated by Starkie^ as 
it goes further, is erroneous. It makes tlie presumption a con- 
clusive and impregnable bar, and, if understood in its broad 
terms, excludes the proof, whatever subsequent circumstances 
to remove the^ influence may have intervened. 

From a careful examinatioQ of principles,- then, we ore pre- 
pared to yield a full acquiescence to the doctrine laid down by 
Justice Drake^ on this occasion, in his charge te the jury in 
these words : *' Although an original confession may have been 
obtained by iarproper means, subsequent confessions of the 
same or ot like facts may be admitted, if the court believes 
from the length of time intervening, from proper wariring of 
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the consequences of cooression, or from other circmiistances, g^p^. !«»• 
that the delusive hopes or feam under the influence of which the stat^ 
offgiDtl confession was obtained, were entirely dispelled." qJj',^ 

The rule of evidence seems to have been,thuB understooil, 
and lyis certainly been so practised, in the criminal courts of this 
country. In WUIiavM^ case^ 1 CUy Hall Recorder 149, the 
mayor (RadcJiff) of New-Tork, submitted to the jury (o decide 
whether an examinatjcm in writing, taken in the police office had 
or bad not been made under the influence of the threats, which 
bad preceded and induced a previous confession to the prose- 
cutor, and accordingly either to receive or reject the written 
confpission. In the case of Botoerhan and others, 4 C H. Rec. 
138, the mayor (Colden) said to the jury : It appears that in \M 
first instance, an oral confession was made manifestly under the 
influence of a promise of favour, and eubsequently an exaifti- 
nation was taken in the police in the usual manner. Here no 
threats or promises were made, nor does it necessarily follow that 
becaute the oraf confession was made under the influence of pro- 
mises, that the written examination stands in the same situation, 
but it will be for the jury to determine, from all the facts, whether 
the promises previously made continued their influence on the 
prisoners mind at the time of the written examination ; for, if so, 
then it isto be entirety rejected* The defendant, who had made 
the confession, with some of the others, was found guilty. In 
the ease of MiUs and others, 5 C H. Ree. 1 78, the mayor 
(Colden) charged ibe jury in a similar manner. In Milkgan 
and Wdckman^s cate^ 6^C. H. Rec. 78, Mr. I^ecorder Riker, 
on an objection to evidence, recognized the same principle. 

The trtie rule of evidence being thus shewn, we proceed to 
the second ground (rf objection raised by iiie prisoner's counsel, 
and inquire whether the court had reason to believe, that the 
delusive hopes under which the original confession may have 
been obtained, were entirely diapelled ? Whether, when the con- 
fessions, given in evidence, were made, the min4 of the prison- 
er was labouring under or was freed from undue influence f 
These questions present pure inquiries of fact. What in point 
of fact was the actual state of mind of the prisoner f We have 
seen that the Court of Oyer and Terminer acted under a cor- 
rect view of the law, that they prosecuted then* search into the 
hciS on sound legal principles, and that they compared the facts 
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Sapt. 1828. before tbem whh a correct legal staDdard. Now ibe dutjr of this 
Slate court when a refereoc^f like the present, is made to us by that 
GaUd. tribunal, is chiefly to ezanioe and revise matters of law. So 
in England, when the advice of the twelve judges is required. * 
We cannot teview a question of fact with those advantage^ pos- 
sessed by the court, before whom the witnesses have appeared. 
To pass in judgment on the conclusions of that Court, we ought 
to stand, if not on superior, at least on equal gcound. Such a 
point of view may be obtained in the examination of legal prin- 
ciples 'f but is rarely accessible in the search of facts. Hence, oa 
this occasion, we might after an investigation of the legal doc- 
trines desist, on this head, from further inquiry. But after 'ex- 
pressing, as we are bound co do, a just deference for the deter- 
mination of the court, we shall proceed to examine it under such 
lights as the report of the case afibrds us. 

A period of between four and dve months elapsed between the 
first confession and those which were afterwards made by tlio 
prisoner and received in evidence against him. In poidt of time, 
j then the court may well have supposed, there was sufficient 
' room for the first impressions to have subsided, and for the 
gleams of hope by which at the outset he may have been cheer- 
• ed, to have been dispelled. Soon after the prisoner was brought 
to gaol, John Tbompi^n, esq. one of the magistracy of the 
county, had an interview with him, and told him ho must abide 
the consequences of the act which he had confessed, and that 
he could not hope 4o escape. It is very probable the prisoner 
was not aware, that he who thus addressed him was a justice of 
the peace, yet he could not fail to obseiVe his age and his grave 
and venerable appearance so likely to excite attention to his re- 
marks. On Saturday morning succeeding the arraignment of the 
prisoner, he was visited by Daniel Cook, esq. With his person 
and official character, he was doubtless acquainted, f(N* he was 
the same person before whom the examination in writing of the 
prisoner bad been taken. He told the prisoner, that be must ex- 
pect death, and prepare to meet it ; and be mentions a striking 
fact serving to shew the effect produced by the admonition. His 
countenance changed. His mind received and was touched by the 
awful warning of anticipated suffering. The delusion of hope was 
at the least shaken. By Charles Bonnel, esq. another magistrate, 
who sometimes saw him in gaol, he was cautioned against making 
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ficknowledgmetits to the boys as he was accustomed. If upon his Befrt. IB3», 
arrest, aoy delusive hopes induced his confession^ the disappoint- ^^ 
ment which so soon succeeded would very naturally have remo- q*:. . 
ved ibem. Instead of being better oS, he saw bis conditkm become 
worse. Instead of being clear, he was placed in gaol ; he was in- | 
dieted ; publicly arraigned ; and assured by a respectable magis- 
trate, that punishment would certamly overtake him. Such a 
failure of ill-raised expectations,* would be apt to produce a re« 
vulsion pf feeling. Confession had done him no service ; bad pro- 
duced no alteration of his sufferings ; had obscured instead of 
brightened his prospects of escape and impunity. What motive 
then to persevere in the avowal of his guilt ? Such avowal had 
availed him nothing ; and what hope then could have remained , 
that any furti)$^ confessions would be more beneficial ? Instead 
of ..realizing the anticipation of sa(ety, he found these confessions 
had brought him positive assurances of a melancholy doom. 
When then, he persevered in making these confessions, it is a 
most reasonable inference, that he was actuated by some other 
motive than the undue influence of previously conceived hopes 
of impunity. His counsel said, on the argument before us, that 
having once made the confession, it was natural for him to per* 
severe in the same tale. Such may be the result, if the confes- 
sion were true. Bui a steady adherence to falsehood, which he 
saw produced him no benefit, and was assured would consign 
him to death, cannot, it is believed, be reconciled with any ordi- 
nary principles of human conduct. 

The counsel of the prisoner further insisted, that the taunts 
and reproaches to which he was repeatedly exposed from idle 
boys, who came to the door or passed by the window of his 
gaol, tended. to keep up in his mind, an excitement unfavorable 
to the return of cool reflection. But the remarks made by him 
in any such moments of irritation, were not the confessions 
which were proposed as evidence on the part of the state, and 
whose admissibility are under consideration. And however he 
may. have been led to reply harshly to remarks, equally harsh 
and thoughtless, to answer the fool according to his folly, it 
does by no means result, that the same temper would be felt 
towards t^ numerous, and some of them very respectable per- 
sons, with whom he conversed, and. in a manner apparently se- 
rious and deliberate, related the melancholy tale. The idea that 
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Sept' IMS. he saw in every pefsoo who approached him, an enemy, aod 
"^^ therefore persevered in an avowal of the crime, is far more fan- 
^ cifol than just. Eveaa child wpuld he prompted to silence in 

the presefiee of one whose hostility he knew or beliefved. If 
any thing escaped, the remarks would be few, even if harsh ; 
but for strob a person to avow a crime, to relate its most minute 
details, to expose himself thereby, as be was n^peatedly assured, 
to imminent danger of the most severe panishment, and the 
whole story to be a total falsehood, is inconsistent witli nature 
and repugnant to credibility. 

Upon a careful view, then of the circutnstances of the case, we 
find no reason to disapprove of the conclusion in point of fact, 
which was drawn by the court, or to doubt of the propriety of 
their determination, to submit these confessions ID the conside- 
ration of the jury ; and, the ntore especially, as the court gave 
to the prisoner the advantage of a review of these facts, by the 
jury, and expressly charged them, that '' it was their business to 
consider the confessions with reference to the manner in which 
the first confession was obtained, and if they were not satisfied 
that the latter confessions were made freely and understandingiy, 
and wholly free from any expectation of benefit, raised by the 
hopes and promises preceding the first confession, or from bis 
continuing to tell an uniform slory, it was their duty to reject 
thrm from their minds add not to make them the foundation of 
their verdict.** ^ 

It may not be without utility here to speak a word on a topic, 
briefly adverted to by the counsel at the bar, whether the ad- 
missibility of confessions objected to as improperly obtained, 
should be decided exclusively by the court, or should be sub- 
mitted to the jury, to consider the question of fact and to reject 
or weigh them accordingly. The practice of the courts of crimi* 
nal judicature on this head has not been ahogeiher uniform. 
Hawkins, book f , cA. 46. sect. 36, says, a confession obtained by 
the flattery ol hope or the impression of fear, is not admissible 
evidence. In Rex v. Woodcock, Leach 4th edition 500, Chief 
Baron Eyre admitted declarations of a deceased person, and 
left it to the jury to consider, whether the deceased was not in 
fact under the apprehension of death, though she did not seem 
to expect immediate dissolution ; and said if they were of opinion 
she was, the declarations were admissible, and, if of a contrary 
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optniooy Ihey weia inadmissible. In Rew. v. Hueks^ 1 SiadM^ j^- ^^' 
A". P. 6S1« ChufJuitict Ettenborough said, that upon a ques- state 
tioo proposed to the judges there, by the jtidges in Ireland, who ^^^ 
eotertatned doubts on the subject, they were unanimously of 
opinion, that when a declaration had been inade by a party in 
artieulo marfli, whether under all the surrounding circuntstao- 
ces the declaration was adniissible in evidence, was a question 
exclusively for the consideratioD of the cdUrt. In the cases, in the 
Mayor's Court of New-lork, above mentioned, the question of 
(act was submitted to the jury. In Jlaran's cate^ 1 South. 240, 
Chief Justiet Kirkpairick said, '' If the confession however, rest^ 
ed upon the ground of hope and fear alone, doubtful as it might 
be, I should have been inclined to yield to its competency, and 
to leave it to the discretion and judgment of the jury." In many 
oases, both in this state and in our neighbouring states, courts 
have wholly rejected confessions^ when clear and unequivocal 
evideivce of undue influence was discerned. It is unnecessary 
however, for the sake -of the present case, further to porstie this 
subject, for if the decision should be made by the court, sudi 
decision was made ; and if proper for the jury, it was submitted 
U> them, m the most free and unbiassed manner. Of the opin- 
ion of both court and jury, on this point then, the prisoner en- 
joyed the advantage. 

We are now to examine, under the request of the Court of Oyer 
and Terminer, whether the evidence in the case was sufficient, 
in legal cooiemplation, to warrant the conviction of the prisoner. 

In the first place, it is insisted by his counsel, that a verdict 
ought never to be foiinded on naked and uncorroborated con- 
fessions ; and to support this position, they have in a great mea- 
sure reTied on the opinion expressed by Justice ftossell in 
AartmU case^ 1 South, 242, ^' that no person indicted for a ^^ / 
capital offence shall be convicted on his own confession, without 
a single circumstance to corroborate it.'' If the learned judge is 
to be understood to mean, when the corpus dehcti is not 
otherwise proved, as when in larceny no proof is given of the 
taking of the goods, or in murder, the fact of the death is in no 
wise shewn, and when the whole case depends on the mere con- 
fession of the accused, a number of cases will be found to sup- 
port the doctrine. But if he is to be understood, that even when f^ 
the corpus ddieti is otherwise established, the confession of the 
A a 
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Sept 182ft prisoner alone rs not sufficioati if the jury believe it to be (rue» 
stale to produce a conviction, the opinion stands opposed to very high 
Q^ authority. The only case referred to by the judge, is from 
Leaches crown law 320, Alexander Fisher's case. This citation 
was evidently made from the first edition of Leaeh^ and Juiiiee 
Heathy on a trial at the assizes, is there reported to have laid 
down the rule in substance as above stated* But Fisher's case, 
was mis* reported by Leaeh in that edition, and is one of the 
many errors, which he says in the preface of hb subsequent edi^ 
tions, that he has corrected. In the 4th edition published in 1615, 
vol. 1, page 311, the same case is to be found, and the point de- 
cided, as there reported, is wholly difierent. ''There was no 
; other evidence." says ihe Reporter, " to fix these Acts upon the 
t prisoner, than his confession made on his examination before 
the committing; magistrate, and there being no evidence, that 
this confession was not reduced into writing, viva voce testimo- 
ny of it was rejected." In the same page, Leaeh reports the . 
case of John Wheeling, tried before Lord Kenyon^ at the sum- 
mer assizes at Salisbury 1789, in which it was determined that 
«<a prisoner may be convicted on his own confession, when 
proved by legal testimony, although it is totally uncorroborated 
by any other evidence." 

Hawkins^ book 2, ch, 46, i. 36, says — '' If a confession be vol- 
untarily made, and regularly proved4)n the trial, it is sufficient if 
the jury believe it to be true, to convict the prisoner, without 
any corroboraiing evidence to support it." Phillips in Me trea- 
tise on evidence, 'says, ''a free and voluntary conCsssion, made 
by a prisoner to any persen at any time or place, is suroog evidence 
against him^ and, if satisfactorily proved, sufficient to convict, 
without any corroborating circumsunce." 1 PAt7. £t;. 81. And 
afterwards he says : ''It appears now to be an established rule, 
that a full and volunury confession by the prisoner of the overt 
acts, charged against him on indictment for treason, is of itself 
sufficient evidence to warrant a conviction." Ibid. 65. Starkie 
says, a V prisoner n>ay be convicted on his own confession with- 
out other evidence." Starkie Evid. part 4, page 53. An opinion 
on this point need not however, be here expressed, nor need the 
enquiry be further prosecuted, for it will, I think, be denionstrat- 
ed, in the sequel, that the confessions are ^' strong and pregnant," 
'^ disclosing and bringing forth facts and circumstances," and 
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(bat there are cwcumstances corroboratiog these confessions of ^pt* id^a 
a peculiarly pointed and persuasive character. In the first place, suie 
bowever, it becomes material to a correct uodarstandiiig of the _ Q^y^. 
subject, to settle what is meant by the qualification, ** corrobo- 
rating,'' annexed to the term '* circumsunces." Tbe phrase v^ 
clearly does not mean facts which, independent of the confes- 
sion, will warrant a conviction, for then the verdict would stand 
not on tbe confession but upon those indepeiulent circumstances^ 
To corroborate is. to strengthen, to confirm by additional securhy, 
to add strength. The testimony of a witness, is said to be cor- 
roborated, when it is shewn to correspond with the representa- 
tion of some other witness, or to comport with some facts oth- 
erwise known or established. Corroborating circumstances then, 
used in reference to a confession, are such as serve to strengthen 
it, to render it more probable, such in short as may serve to im- 
press a jury with a belief of its truth. In this view of the sub- 
ject, tbe evidence in this cause affords circumstances corrobora- 
ting, in a singular and remarkable manner, the confessions which 
were proved. I shall briefly stete them. The prisoner said, he 
went to the house of the deceased, for the purpose of borrowing , 
a gun. It was proved a gun had been kept there, and that the 
prisoner knew it. He said she refused him the gun, and accused 
bim of having done mischief to her pig and pigeons. It was 
proved that she bad entertained a belief, that such mischief had 
been done by him. He confessed he had struck her with a yoke. 
The witness, who first saw her after the disaster, testified that - 

be found a yoke and blood on it lying near her. The prisoner 
confefsed that, as he was going out, after she had refused his 
request, he saw tbe yoke by the door^ picked it up and went 
l>ack. Jonathan Yankirk, who resided in the house, testified to 
the jury that when he went out about noon to work, the yoke 
was by the side of tbe door. The prisoner stated that she was 
on the hearth. M'Coy, the first who saw her, found her lying 
in tbe corner of the fire place. He stated that she was starching 
a cap. A cap, says M*Coy, lay on the hearth by the side of 
ber. To Philip Knowles be related the story, and confessed he 
struck her a first, second, third, and fourth time. M'Coy testi- 
fied there were four wounds-*-one on the top of her head, one 
on tbe right temple, one on the right eye, and one on the under 
jaw. The minute detail of incidents and the steady uniformity ^ 
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Sept. id2d. ^ ||]g relations to « number of persons, are not among tbe least 
State striking of Hhe circDm«tances which mark these lionfessioos. 
Gaiid. ^^^ sirpposed discrepancy only has been observed or pointed 
out. To one of the wilhesses he saidi the deceased was sittiBg 
by the fire, blowing the fire. To another, that she w«8 starGbiog 
a cap and stooping down on the hearth. No difficulty however, ~ 
seems to exist in reconciling these representations by supposing 
that he spoke of different points of time. 

In this view of the case, a most marked difference from that 
of Aaron, on which the prisoners counsel placed much reliance, 
cannot escape observation. No attending circumstance stated by 
hinn was proved to have existed ; and although before tbe coro- 
ner's inquest, and for three or four weeks after he was put ia 
gaol, he continued to make the confessions, yet afterwards, and 
until t\)e time of trial, |)e steadily denied the troth of what be 
had confessed. 

In tbe charge to the jury tbe court say, " there are some co* 
incidences^ between the facts detailed in his confession and the 
real state of thmgs, as testified by other witnesses ; these woald 
^ Jk be strong proofs of guilt, if he cOuld not have learned them 
from any other means, exceptvby having gone to the house and 
seen the body and other things as they really were. But bis coii-- 
fessions were made long after, th^e were other sources of in- • 
formation, and if you think it probable, or possible, that ft was 
furnished from other sources, the evidence arising out nf thes« 
coincidences will have but little weight." In this passage, as welt 
' ^ as in every other part of a very judicious charge, we see the cati- 

tious and humane intentions of the judge, that on so deeply, im* 
portant an occasion, no proper considerations should be over- 
looked by the jury, and that every thing Which might justly have 
wiBight infavorem viim should be presented to their view. These 
considerations were earnestly urged before u^ by the prisoner's 
counsel. But that a youth, like the prisoner, should carefully trea- 
sure up from time to lime the fragmenu of information which he 
might have heard ; that he should weave them together into a 
connected and consistent tale ; that he should uniformly and re- 
peatedly relate them, and in the same manner, and all this, not as 
an avowal or argument of innocence, but as a declaration of atro- 
cious guilt, was, in our opinion, very properly considered by tbe 
jury to be beyond all reasonable bounds of credibility- And it 
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couM QOl Imve •ioapedi th(sir ciiserFttioo, diat id ao parl)citlar» ^^- ^^^ 
not even ibe lightest, was his coDfessloo contradicted, or Ibuod g^^t^ 
ineooaisteDt with the (acts 4>r in any wiae disproved. 

^Tbe age of the prisoner was earnestly pressed on ouf cootid* 
eratioo by his counsel, who strewioualy insisted he was too 
young to be exposed to punishment on such evidence. At the 
perpetration of the offence he was aged twelve years and some- 
what mere than five months. The sound, sensible and legal rule 
on this head is, in rou opipion, judtcioosly, as well as lucidly, 
stated by Justice Southard in the case of Aaron. '' This capaci- 
iy/' says he, " to commit a crime, necessarily supposes the capa- 
city to confess it. lie who is a rational and moral agent, and 
can merit the infliction of legal sanctions, must be able to detail 
bis motives and acts, and must be judged by them. If therefore 
the defendant was of an age to be punished, he was of an age to 
confess his guilt." These principles are conformable to the m^ 
approved and respected authorities. In Leaches Edition of 
HmMnsy B.l. C.l. page 1, in note, it is said, " from thb sup- 
posed imbecility of m'md, the protective humanity of the law 
will not, without anxious circumspection, permit an infant to be 
convicted on his own confession. Yet if it appear, by strong 
-and pregnant evidence and circumstances ; that he was perfecdy 
conscious of the nature and malignity of the crime, the verdict 
of a jury may find him guilty and judgment of death be given 
against him." Blackikme says, " in very modern times, a boy of 
ten years old was convicted on his own confession, of murdering 
his bed fellow, there appearing in his whole behaviour plain tokens 
of a mischievous discretion, and as sparing this boy merely on 
account of his tender years, might be of dangerous consequence 
to the public by propagating -a notion that children might com- 
mit such atrocious crimes, with impunity, it was unanimously 
agreed by all the judges that he was a proper subject of capital 
punishment." 4 BL Com. 23. The case mentioned by Blaekstone 
is reported at large by Foster. The evidence was the confession 
of the boy, with some circumstances tending to corroborate the 
confession, but in one respect widely different from the present 
case, for one, and a leading circumstance, which he stated was 
found to be entirely untrue. TorVs case, Foster 70. 

In regard to a youth of the years of the prisoner, the law most 
wisely requires the utmost circumspection from the jurors j and 
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Stpt leas, it ig sitiftTactory to find ibtt in "the preaeot case the jury were 
State distinctly reminded of their doty. " This fact," says the judge in 
B^^,^ his charge, " should make you more cautious in admitting the 
confessions and induce you to resolve your doubts in his favor.'' 
Under a deep sense of responsibility, after a careful delibera- 
tion, and feeling the strongest impression of the. tenderness due 
to the life of a fellow creature, we hold ourselves boun<| to advM 
the Court of Oyer and Terminer not to grant a new trial, but to 
proceed to discharge the solemn duty which remains to them, by 
pronouncing the sentence of the law t>n the crin^ of murder. 
The prisoner was sentenced and executed. 



THE STATE agamtt BENJAMIN HAMILTON, LATE SHERIFF, AND 
JOSEPH £. EDSALL, AND OTHERS, SURETIES. 

1. A notice to assess damages, upon a judgment entered upon a aher- 
jflfsbond, is properly served upon toe sheriff and his sureties, and need 
not be served upon the attorney who appeared for the defendants in 
the suit on the bond. 

2. Such notice may be given by any attorney selected by the parties 
interested in obtaining the assessment, though such attorney was not 
the one employed in the original suits on which the assessment is to be 
made. 

3. It is not necessary to assign breaches on the record, after a judg- 
ment by default on a sheriff's bond. 

A JUDGMENT by default having been obtained in ibis court, 
in May term last, on a sheriff's bond, again3t the iate sberifTof 
Sussex, and his sureties — 

fV' Halsiedj now moved for leave to assess, as damages un« 
der that judgment, the amount of several amercements obtained 
against the late sheriff in the Court of Common Pleas of the 
county of Sussex, and in the Supreme Court ', and offered to 
read a copy of a notice of this motion, which had been duly 
served upon the late sheriff and his sureties. 

Scudder, for the defendants, objected I. To the notice. 1. Be-' 
cause the attorney by whom it was signed, was not the attorney 
in the original suits on which the amercements against the sheriff 
had been obtained. 

2. Because the notice was not served upon the attorney of 
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the defendant who bad entered his appearance to the suit, in ' S^P^ ^^^- 
this court, previous to the entry of the judgment by default, and State 
who ought to have been served with notice of this motioUi in- £dLll. 
stead of the late sheriff and his sureties. 

II. He objected that no damage»could be assessed under this 
judgment, upon the sheriff's bond, until breaches had been as- 
signed upon the record, and cited i Saund. 58 note 1 ; Airv. 
Laws 238, ^ec. 9, 10. 

Habted^ replied, !• As to the notice. I. That it was not ne- 
cessary that it should be made by the attorney in the original 
suits in which the amercements against the sheriff were obtained. 
Because those suits were at an end, and this was a new proceed- 
ing in which the parties interested were at liberty to employ 
another attorney. It was analogous to the suing out a writ of 
•€cirefaeia$i to revive a judgment which might be done by a 
difibrent attorney from the one who obtained the judgment; and 
that even an execution inight be issued by a different attorney 
from the one who obtained the judgment. 

2d. That the notice was properly served upon the sheriff and 
his sureties instead of the attorney of the defendants in the suit 
on the bond. 

II. As to the assignment of breaches, the practice had been 
long and well settled, that an assignment of breaches upon these 
bonds was unnecessary. 

Ch. Justice. As to the notice, it was prdperly given by the 
attorney J. S. Halsied. It was not necessary to be given by the 
attorney in the original suit. The parties interested may employ 
the same, or a different attorney to move for an assessment upon 
the sheriff's bond. 

The notice was also properly given to the sheriff and bis 
sureties, and it .would not have been proper to have given it to 
tba attorney ; this is a new and substantial proceeding after ^ the • 
determination of the suit. This point was decided in a case re- 
cetiily before us from Somerset. In Flommerfdt v. Zellers^ 2 
HalsL 31, an application was made for an attecbment against 
a person, who disobeyed a rule to stay waste. The /lotice was 
given to the party, against which an objection vras raisedi but the 
court said it had been properly given. 

As to the assignment of breaches upon the record^ it is the 



Digitized by 



Google 



102 SUPHEMEf CSOURT 

8n>t 18^ wnferm pradSca lo asaesi tbe dimages io Ais way. No iostaiioe 
"S^ can be ibund of an asaignaieni of breaches upon sheriff's bosck 

r. 

Snfth. I^oRD, J. As to the assignment of breaches]^ it appears to am 

that tbe breaches have beeg sufficiently assigned by tbe notice 
given to the defendant and his sureties. 

Assessment ordered. 



DUN €x dem. THOMAS PETERSON, DODO PETERSON, JOSUH 
flPAlUCS AND WIFEi AND OTHERS ttgmnH JOHN BOQUA AN0 
DAVID SMITH. 

This court will not order the plaintiffii to give secarity forcosta upon 
the ffrouDd that bat one of tbe plaintiA resides in this stmte, and that 
he had several years before t^ cooMueocemeot of the suit taken the 
benefit of the insolvent law. 

A. L. Eakin, In behalf of the defendants produced an affi- 
davit showing that all the lessors of the plaintiff^ except Josiah 
Sparks and wife, are residents of the states of Pennsylvania and 
Delaware, and that Sparks was insolvent, and had been dia* 
charged under the insolvent Uws in liB20 ; and thereupon mov- 
ed that the proceedings in the cause be stayed, until security be 
given for the payment of costs. It was contended that although 
the case did not come within the words of the statute, yet that k 
was within the equitable principles by which the action of eject- 
ment is regulated. 

F. L. Maeeull$chf for the plaintiff. Ahhoagh Sparks, oat of 
tbe plainti£&, nsay have been insolvent in the year 1820, yet bo 
may be perfectly solvent at this time. Tbe a$davh does oot 
bring the case within the statute, and at this stage of tbe cause 
an qeciroent is not within the especial control of the court, but 
is to he governed by the same rules as other actions. . 

G. D. fVall, replied. 

Bt the Court. Tbe fact of insolvency, if we are authorts«»«l 
to extend tbe provision of the statute, on principles of equiiabie 
' construction, ia not sufficiently made out. Though insolvaM in 
182a, the tiaae to which thoaffidavit relates, Sparks may be quite 
otherwise in 1827, when this suit was eommeoced. In a case 
reported in Petim Rep. 866, this court overruled an applicatioa 
for security for costs, one of the several lessors of the plaintifi; 
being a resident in the sute. Motion overruled. 
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DEN ex dem, QREEM AND GREET^ngaiMt STEELMAN AND OTHERS. 

A purchaser of lands at sheriffs' sale, has not, previous to the mak- 
ing and delivery to him of the sheriff's deed, for said lands, such an in- 
terest therein as can be levied upon and'sold by virtue of a Jieri faciat 
de Ixmis et terrU* 

A sheriff's deed takes full effect only fVom the time of delivery, and 
does not relate back to the time of sale, so as to sustain an intermedi- 
ate sale and conveyance by the sheriff, of the lands thereio mentioned. 

A levy may be made oa lands acquired after the date of the judg- 
ment, or conveyed to other persons before the date of the execution. 
Btr brake justice. 

L. Q. C. Elmer and D. Elmer^ for plaintiff. 
- Sloan and AnMirong^ for defendant. 

EwiNo, C. J. In this action of ejectment, both parties claim 
under Samuel Clement, who as both acknowledge, became seised 
of the premiws in question, on the,20(Iiday of June 1818. The 
plaintiff shews a conveyance in fee simple, from Samuel Clement 
and wife, to David Jones, dated July 22d 1918, and a deed of 
mortgage, dated 24th February 1819, from^ David Jones to his 
lessors ; and thus establishes a prima fade title. 

The defendants, deduce title in the following manner : Judg- 
ment on bond and warrant of attorney was entered up on the 
21st September 1816, in the Court of Common Pleas of the 
county of Gloocesteri in faror of Joseph C* Swett, against Sam- 
B b 
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Nov. 4828. uel Clement. In June term 1820, this judgment was reviired upon 
Den scire facias post annum el diem, and a writ of fieri facias de bonis 
el ierris was issued ^hereon, returnable to the ensuing term of 
October, was delivered to the sheriff on the 2Gth day of June 
1820, and \4ra3 levied upon the premises in question. On the 21st 
August 1821, the sheriff made sale of the premises to Joseph C. 
Swett, the plaintiff in the execution, and executed and delivered 
a deed to him, on the 28th November 1826, afier the com- 
mencement of this action. A few days after the above mentioned 
sale was n^ade by the sheriff, a judgment was entered up in the 
same court, on the 7th September 1821, against the said Joseplx 
C. Swett, ig favor of Wm. Rudderow, and an execution of fieri 
facias de bonis ct terris was delivered to the sherifl^ on the 25th 
Sept. 1821. By virtue of this execution, the sheriff made sale 
of the premises in question, on the 6tb day of August 1825^ and 
executed and delivered a deed on the 22d day of the same 
month, to Thomas Redman aiid David Vandervcer, under 
whom the defendants claim by apt conveyances. 

From this view of the case, it is seen that the defendants 
claim title through a sale and conveyance of the premises by 
the sheriff, under a judgment ancj execution agamsc Swett* 
When this execution was delivered to the sheriff, and when tho 
sale and conveyance were made by him, the only title, if any, 
which Sweit bad to the premises, was, that the premises had 
been struck off to him at sheriff's sale ; the deed to him by the 
sheriff not having been made until long afterwards. 

The defendants then have no valid title to the premises, an- 
tess the deed from the sheriff to Swett, when executed, relates 
back to the lime of the sale, and takes full effect from that pe- 
riod, or unless after the sale and prior to the deed, Swett had 
such an interest in the premises, as was liable to be seiaed and 
told under execution, ; ^. 

In the examination of the first of these topics, it is not neoes- 
sary to enquire, whether there be any purpose for which the 
deed might relate to the sale, we are to ascertain whether it ibay 
so relate, as to sustain the iotetnnediate sale and conveyance by 
the sheriff; and to such extent only, are roy remarks intended 
and my concltssioo to reach. 

The language of the legislature, in the 12th section of the act 
making lands trable to be sold for the payment of debts, leaves 
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little scope for doubt or difficiihy on this bead. The sheriff sball ^o^- *S28. 
make to the purchaser, ** as good and sufficient a deed or con- d^h 
veyance for the lands, tenements, hereditaments and real estate ^ ^' 
so sold, as the person against whom the said writ or writs of 
execution were issued, might or could have made for the samCi 
at, or before the time of rendering judgment against him or her; 
which deed of convreyaoce shall transfer to^ or vest in the said 
purchaser as good and perfect an estate to the premises there* 
ii^jnentioned^ as the person against whom the said wrh or writs 
of execution were issued, was seized of, or entitled to, at, or be* 
fore the said judgment ; and as fully to all intents and purposes, ^ 

as if such person had sold the said lands, tenements, heredita* 
roents and real estate to such purchaser, and had received the 
consideration money, and signed, sealed and delivered a deed 
for the same." By this provision it is seen, the transfer of the 
title and estate is to be made by the deed ; the deed is to vest 
the estate in the purchaser. Neither the sale by the shorifi^ nor 
the payment of the purchase money are contemplated by the 
legislature, as having any influence in passing the estate. It v 
seems then, an obvious and very safe conclusion that until the 
act is done, which the legislature have prescribed as the mode 
whereby the estate is to be transferred, a transfer is not made, ^ 
and that the estate cannot vest at an earlier period than the act 
done whereby it is to be vested, in the absence of any expres- 
tion in the statute, which seems in any wise designed to give to 
the deed an earlier operation or eflScacy. Had the legislature in-' 
tended an earlier operation, we might expect to have found a 
provision that the deed should, from the time of the sale, or from 
the payme'nt of the purchase money> vest the estate In the pur- 
chaser. But as nothing of the kind is contained in the statute,, as 
DO retrospective operation is in tenns given to the deed, as 
the deed is to vest the estate, the just conclusion is, that the le- * 
gislature intended that the estate should vest at the execution 
and delivery of the deed and not earlier, at which time, on ge- 
neral principles, a deed takes effect. 

In giving this construction to the statute which seems so plain- 
ly to have been designed, there is no collision with any of the 
principles of common law, in respect to the relation of deeds ; 
on the contiary, it is in conformity with them ; and such confor- 
mity ought always to be weighed in the construction of aitatute« 
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j»o?. ie2g> If ^{j^ statute affords a rule, from its traoscendant force it must 
Dm. prevail ; otherwise, the rule is to be sought in the doctrines of 
Btaelnam ^^ common law. 

<< There is," says hord Mansfield^ in F'aughan v. AthnM^ 5 
Burr, 2764, '' no rule better founded in law, reason and conve- 
nience, than this, that all the several parts and ceremonies neces- 
sary to complete a conveyance, shall be taken together as oge 
act, and operate from the substantial part by relation. The for- 
mal effectuates the substantial part, and therefore must relate to 
it." What then in this case is the substantial part ? The purpose 
to be effected is the transfer of the estate. Now the legislature, 
after providing that notice of the sale shall be gWen ; that a pub- 
lic vendue shall be made, and the lands struck off to the highest 
bidder, have declared that the transfer shall be made by the 
deed. It necessarily follows then, that in making the transfer, 
the execution and delivery of the deed, is the substantial part. 
From that part then, according to Lord Mansfield^ the whole 
must operate. To that act the rest must relate. Ftner, lays down 
the rule with respect to relation, in somewhat different language. 
" Where there are divers acts concurrent to make a conveyance, 
estate or other thing, the original act shall be preferred, and to 
this the other acts shall have relation." 18 Viner, (U. Relation, #• 
8. It would not perhaps be unprofitable to enquire whether, when 
the legislature have declared, that the conveyance and estate shall 
be made by the deed, the antecedent sale, or striking off by tht 
sheriff, comes within the scope, or is one of the " divers acta con- 
current," meant in this passage. But taking it to be so, it is to 
be presumed the rule is laid down by Lord Mansfield, in a more 
clear but not in a difierent manner, and that the same idea should 
be attached to the term, original, as to his, more explicit word, 
substantial, and this conclusion will seem the more sound when 
it shall appear in the sequel, that if Finer means by the original, 
the first act in order of time, he is contradicted by adjudged 
cases reported in the English books. And these cases also es- 
tablish another principle, of vital importance in its application to 
the case before us. Where the person making the conveyance 
has an estate in the lands, relation may be had to the substantial 
part of the conveyance ; but where it is made by one, having 
no estate, but a power or authority only, the estate does not 
pass umS all the requisite acts are conopletedj and from the last 
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10 the first there is no relation so as to sustain an intermediale Nov. 1828. 
transfer. The statute of 27 Hen. 8, ch. 16, foi'. enrollments, re- Deo 
quires a deed of bargain and sale, whereby any estate of inheri- 
^ tance or freehold shall be made, to be enrolled within six moothSi 
and enacts that the lands, &cc. shall not pass except the same be 
enrolled Within that time. It has however, been held, that if a 
deed made by a person seized, be enrolled within the m montbsi 
the land passeth from the delivery of the deed; and^ although 
after the delivery and acknowledment, either bargainor or bar- 
gainee should die; for when the deed came to be enrolled, the bar- 
gainee in judgmentof law was seized from the delivery. 2lmt. 674. 
Mallory. v. Jennings. A difierent rule however prevails, where 
the sale is made by commissioners of bankrupts; an instance 
more analogous than the former to our sheriff's sales. In the case 
of Perry V, Bowesj reported in 1 Fen/r. 360, and Jonu 196, the 
commissioners' of bankrupts had assigned the lands in question to 
Che lessor of the plaintiff by deed of bargain and sale, which was 
afterwards enrolled ; the statute of bankrupts, 13 Eliz, ch. 7» di- 
recting the commissioners by deed indented, enrolled in one of 
the Qpeen's Majesty's courts of record, to make sale of the 
lands, tenements and hereditaments of the bankrupt. This action 
was brought after the enrollment, but the demise was laid of a 
clay subsequent to the delivery, and prior to the enrollment ; and 
the question was, whether that was sufficient to entitle the plain- 
tiff to recover. On the part of the plaintiff it was argued, that 
after the deed was enrolled, it should relate to the delivery, and 
it was compared to a bargain and sale, where, by the statute of 
Henry 8, when the deed is enrolled it relates, and if the bar- 
gainee sells before enrollment, the subsequent enrollment makes 
it good. But the court said, that the commissioners had no es- 
inter but solely a power ^iveo to them by the statute of bankrupts 
which ought to be executed in the manner prescribed by the 
statute with the circumstances it directs, which is not only by 
deed indented, but enrolled likewise ; and they must execute 
the power, in all circumstances, before it can become effectual, 
and the court holding that the deed did not relate so as ta sus- 
tain the intermediate lease, rendered judgment for the defendant. 
Preston in his Essay on abstracts of title, says, " While a bargain 
and sale by the commissioners of bankrupt, operates only from 
the time of eoroUcnent, other bargains and sales operate either in 
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Vot. ]828« fg^t 0f by relaljou from the time of their executioo. 1 Pre$i. 168« 
Deo And be gives ihe reason. " As coinroissioaers have an autboritj 
Stee^mao. ^^^V ^°^ '^ ^ estate^ no esute will rest under the bargain and 
sale until -enrollment." Rid 171. He farther says, ^ till the aa- 
signees have an eMate tinder a deed indented and enrolled, they 
cannot communicate a legal title to a purchaser. Ibid 172. 
" Under bargain and sales from commissioners of bankrupt, no 
estate passes till enrollment. The commissioners have only an 
atabority to sell by deed, indented and enrolled. No~ estate is in 
them, and their authority is not exercised till all the ckcttmstancea 
under which it is to be performed are complete^*' Rid 389. la 
tbe late case of Doe v. MiUhell^ the demise was by the aseignees 
of a bankrupt, and was laid after the date of the commission^ 
hot before the general a$sie;nment, aod also be/ore the bargain 
and sale by tbe commissioners to the assignees. Tbe plainti£f 
was nom^uited on the trial, and moved to set aside the nonsuh 
on the ground that the bargain and sale, when executed, related 
to the act of bankruptcy, and so the demise which wa»«fter tbe 
. commission, and of course after the act of bankruptcy was said 
to be well. The court enquh'ed,-" if there was any authority ex- 
tending the doctrine of relation to tbe conveyance by the com- 
missioners of the bankrupt's freehold ; for without some autfaoriiy, 
they said it would be going too far, to carry it to that extent ; and 
no authority being cited they, said it remained in tbe bankrupt, 
though not beneficially, until taken out of him by conveyance.'' 
Tbe analogy between these cases and a sale by a sheriff is y^ry 
obvious. In real estate, levied on by execution, the'sheriff has 
no kind of interest or estate. Unlike chattels, of which he may 
take possessioni and in which be acquires a species of property, 
sufficient in certain circumstances to sustain an actipn, he could 
not enter into possession, nor prosecute, if the defendant in exe- 
cution should be ousted, or if injury should be done by waste 
or spoliation. He has a power or authority given to him by tbe 
statute to be executed. He has no title in himself btit is the in- 
strument of the law to transfer the title. Hence like ihe commis- 
sioners of bankrupts, having no estate in himself but an authority 
only, the freehold remains in the defendant, no estate passes to 
the purchaser until all the circumstances are completely per- 
formed, until the deed whereby the la^ says, the title is to bo 
transferred shall have been executed and delivered. lo case of 
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ordinary persons the deed may xelate, because the grantor bad ^ Not. 3828. 



an estate in him, but not so with respect to the sheriff. In re* j^^ 
spect to him the ground on which the relation is sustained does ^*' 
not exist. And this consideration furnishes an answer to the ar- 
gument, drawn from the supposed analogy to the operation 
which a deed sometimes has, by relation to the time of the con- i 
tract for the purchase of the land, so as to render valid an i^er- < 
mediate disposition of the land by tiie grantee. But there, tlie v 
grantor has the whole estate in him at the time of the contract, 
a plain principle of equity regards him as a trustee, at least from 
the time he receives the purchase iQooey ; and the grantee 
having made the conveyance, is not, nor are those claiming under ' 
him, permitted to question the conveyance he bas made. An 
argument of some force at least upon the first view of it, to give 
the same relation to the deed of the sheriff as to that of an indi- 
vidual, is drawafrom the words of our statute already mentioned, 
** and as fully to all intents and purposes, as if such person had 
told the said lands, tenements, hereditaments and real estate to ' < 
fuch purchaser, and had received the consideration money and 
signed, sealed and delivered a deed for the same." But the argu- 
ment claims too much force for these words; and far beyond the 
intention of the legislature. They were meant to shew the na- ^ 
ture of the estate to be conveyed, "as good and perfect an es- 
tate as the defendant had ;" the time at which the nature of the 
•state should be fixed, '^ at or before the judgment,'* so that no 
'subsequent lien oralienatbn should have effect ; and as the deed 
was not to be made by the defendant, but by the officer having 
no estate, to shew that the deed thus made should vest m the 
purchaser, the estate of the defendant held by him at tht judg- 
ment as completely as if the conveyance had been made by the 
defendant himself. The effect of the deed to convey, was alone 
designed in this clause. Its relation, if it should have any, was 
left to the regulation of tlie principle; of the common law. In the 
consideration of this subject, it should not be overlooked that 
our sheriff's sales, are, or rather may. be, always for cash, so 
that a purchaser nMy, at all times without delay, obtain his deed 
and acquire bis title. 

In order to establish the doctrine of relations as contended 
for on. the part of the defendant, and to shew that it should ope- 
rate so as t# sustain his title, two cases are cited from the Su- 
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Vow. 1828. preme Court of the 9ute of New- York. Jackson v. DickiMton^ 
D^Q 15 Johnson 309 ; and Jackson y. Ramsay ^ 3 Cowen. 75. But 
these cases, Dotwithstanding some general explressioos, which 
however, ought always ta be understood with reference to the 
subject under consideration, do by no means carry the doctrine 
of relation to the extent requisite, for the sppport in the present 
case of the defendant's title. In the first case the question was^ 
.whether a purchaser of premises subject to a mortgage at sheriff's 
sale, on the first of March, whose deed was not executed until 
the 19th, was precluded from contesting the validity of the 
mortgage, by a decree of foreclosure upon a bill in Chancery, 
filed on the 10th of the month, to whicU he was not a party. la 
the latter case, a sale was made by the sheriff under execution, 
against one Mr. Michael. Sometime afterwards he departed tbi)i 
life. No deed being made by the sheriff, the devisee of Mr. 
Michael, brought an ejectment against the purchaser who had 
gone into possession. Before the trial, a deed was executed to 
the purchaser^ and the court held that this deed, against the 
b^i)*, who had in fact no better rights than the original defendant, 
was an available defence. In neither of these cases was the validi- 
ty of an intermediate sale or conveyance by the purchaser, or the 
divesting of his interest against his consent, and by the interven- 
tion of legal process, brought into view. But another comideratioii 
clearly proves, that th^se cases ought to have no weight here. 
The law of the state of New- York, under, and in reference to 
which they were decided, is essentially different in the point 
^0V9 under examination, from our statute for the regulation of 
sheriffs' sales. Tb^ statute of New- York, (1 Rev. Laws^ JV. T. 
392, sriUHon of 1807) does not prescribe 6r direct the making of 
a deed by the sheriff. It requires an advertisement and sale at 
public vendue ; but as to any deed or conveyance by the sheriff 
is totally silent. Hence, it became a serious question in New- 
York, whether th/P sale at vendue was not sufficient to pass the 
title, and whether a deed from the slieriff to the purchaser, was 
at all necessary for that purpose; and it was not until the ease of 
Simonds v. Catlin^ 2 Caines 62, that the question was settled 
by judicial determination; a deed was then held necessary; but 
it is to be remarked, not becaii|e the act regulating sheriffs' sales 
prescribed it, but because of the general terms of their statute 
of frauds requiring, Jike the English statute, a deed or note in 
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writing to pass an iDterestin lands, and beeause^in some maasarei Not. 1828. ' 

as ii would seem froni the argument of the court, of the propriety, Uhn 

policy and conTenience of a conveyance by deed. But by our gi^^gj,- 

statute as it has been already mentioned, a deed to be made by 

the sheriff is not only expressly required, but is indispensable ; 

and is ^e very act whereby the estate » to be transferred to and 

vested in the purchaser. In Jachan ▼. Dickkuon^ the court said, 

" the silbsequent delivery of the deed being mere matter of/brm^ 

must hanat relation back to the time of the purchase at riieriff 's 

sale**' The'epurt then considered, and doubtless very properly 

since their statute^ did not require it, the deed as the formal part 

of the transaction, and hence the conclusion drawn by diem was 

in accordance with the rule stated by Lord Mamfidd^ that the 

fi>rmal part, or the deed, roust have rehtion to the substantial 

part or the sale. I trust I have shewn that our stitute has given 

the converse characters to these parts ; and hence the rule of 

relation does with us apply in a differeot manner. 

Upon the whole I am satisfied that the tide of the defendant 
oannot be supported by the doctrine of relation ; that the deed 
executed and delivered by the sheriff in 1826, cannot relate to 
and operate from the sale in August 182i, nor thereby give title 
to Bwett, in such manner as to support the levy under the execu- 
tion against him, in September 1821, and the sale and convey- 
ance of the sheriff in August 1825. 

The question then remains, whether in September 1821, or 
August 182£, after the sale, and prior to the deed, Swett had 
such an interest in the premises as was liable to be seised aq^ 
sold under execution. The solution of the first mquify exten(ibi 
in a great measure to determine this question. For it ts clear 
that at the proposed period, Swett had no legal estate in the pre- 
mises \ nor can he even now be conudered as having had a le- 
gal estate at that time, unless by relation. And it is also clear, 
diere is no ground to presume, that Swett was then in actual pos- 
session of the premises. It was indeed insisted by the defend- 
ant's counsel, that as they -are in possession, and were when this 
action was brought, and as they claim title under Swett, the le- 
gjil presuraptbn is, that they received from him a possession 
which he had previously held. For such an inference there 
would perhaps be somewhat more reasoo if the defendants claim- 
ed by, or had received} i^ direct coareyance frpfo Swetd In 
c c 

Digitized by CjOOQ IC 



2(^ SUPREME COURT 

" yoy> iagQ» tbe abieDOd of any proof as to posaesaioot it may aometimas 
Peo • be presumed to be in him who has the legal title. But Sorett bad 
StttUaaa. *^ '^' ^^' ^'^^ ^^ defendttits weot into possessioD, nor oo- 
Ijl siflce the commeBoementof this suit The presumptioa dieii 
oa this ground ia waotiog, and so therefbfe there is no proof ei- 
ther from direct enrideoce or iegiiimate preaumptioo^ that Swett 
bad possession, at the levy and sale. It was indeed said by the 
defendant's coansel, that a deed bad been given by the sheriff in 
August 1821, but for themselves they repudiated that deed ; they 
/ . did not give it ih evidence, nor profess to claim under it* It waa 
produced by the plaintiff; no judgment or execution was oflbred 
to sustain it, and upon looking info it, the eitecotion which it 
tadtes commands the sheriff to make the debt and damages of 
Ae lands, whereof dement was seized in June 1820, and does 
lot therefore efiact the premises in question, which had been 
conveyed by him to Jones, in July I818» It was indeed surmi- 
sed that the recital was a mistake, and the deed really designed- 
far the same purpose, as that of November 189B ; but of tb« 
alleged mistake no evidence is given, and we are therefore to 
sead the deads aa their contents purport* 

Mi die thne then of the levy and sale under the exectotioa 
against Swetc, the case stood thus : The premises had beea 
atnick off to him- by the sheriff at public vendue. If he bad 
paid the purchase money, or whenever be did pay it, be bad a 
fight to call on the sbertf for a deed; which, the conditions of 
sele being fulfilbd, a court of equity, and perhaps the court out 
o( whieb-tbe execution issued, would have compelled the she** 
riff to make. At most he had an equitable mtereat, but such an 
interest could not be the subfect of levy, sale, and conveyance 
trader execution. Of such an interest he was not seised, in the 
meaning of the clause of the act of the legislature, which thoa 
defines the real estate whereon the executk>n may be levied. In 

' Jaekfon v. Sirotf, 13 Ahn. 94, it wju beM that a possession un- 
der a connract for purchase wia an interest in land, on which 
there might be. a levy. But the posaesajoo was the principal iw 

- gredieutt the groundwork of the levy, and without it the interest 
would not have been sufficient. We have decided, aay the ooort, 
that a mere equitable interest cannot be sold on executten, but 
if connected with the poasesshm of the land, the Jegel iqteresr, 
of which the possessiop is evidence; may be sold* The purcha^ 
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ser acquires all the debtors' legal rights, and possession is a legal Woy.iaae. 
right, in 2 John. Ch. Rep. 312, ChaneelUr Kent said, *'a mei^ ^^ 
eqoity is not withio the reach of process at law. I do ml know \^^ 
of any case in which a court of equity tMts considered an ese* 
€iitioB at law as binding an equitable right The idea is aha* 
gether inadmissible." In 1 John. Ch, Rep. 56, the same €7%M" 
esttor thus describes the subject of execution at law : *^ There, 
must be either a real estate or an interest known md recogaved 
Sit law, or an equitable tide within the purriew of the provisioii 
in the statute of uses to which I have alhided, or an etecUtion 
at law will not reach it. A judgment at law is not a lieni on a 
mere equitable interest in land, and the execution under it wilt 
not pass an interest which a court of law cannot protect and en* 
force." And just before, the Chancellor had said in reference 
to the sutote of uses : " If the contract had been fulfilled so that 
Smith had been entitled to a deed, when the judgment was ob- 
tained, and sale made, the statute might have applied." The 
provision of the statute of uses in New^York, to which the 
Chancellor refers, is contained b the 4th section of the act con- 
cerning uses, A*. F. Ren* Law9 68, and authorises the seixura 
of lands held in trust on t fieri facias against fhe eetimi fue trust. 
But in this state we have no similar enactment. Laying siside 
then that clause of the Chancellor's proposition, and the interest 
of Swett in the present case is not comprehended in either* of 
the other clauses, for it was neither real estate, nor an intereei 
known and recognised at law. But if we bad a stnnlar clause ia 
our statute, or if an equitable interest mi^ be levied upon and 
^Id, h will have been observed that the ChanceUor veiy pro* 
perly mrices it a prerequisite, that fhe contract should have been 
fulfilledi and the purchaser should have been entitled to a deed ; 
and in truth it is presumed the most zealous advocate for the 
most Kberal stretch of the execution, will not consider the inter- 
est of the purchaser sufficient until be has paid the purchase mo- 
n^. If tUs then be a sound rule, ks applicatkni folly evinced 
the insuffieiency of the interest of Swett, to be the subject of 
seixure and sale, for there is no evidence before us, that prior to 
the sale or ooni^yancoby the sheriff under the execution against 
him he had paid die purchase money } nor indeed ontil the deed 
of November 1826. The deed of August 1821, although invok- 
ed by the counsel of the defendant, is for the reasons I hare here* 
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Nov. laat. toibra. tugg^i%d ia respect to it, wholly iDadequete for that pw- 

Oen pose. 
' StMlmiB. F^'otn this view of the etsoi the coocIusioD in mj opimon 
clearly resultSi that Swett had not at the sale and conveyance by 
the sherifl^ an estate or interest in the premises liable to seizure 
and sale. 

As. the ease does not in my apprehensioni shew any valid ti- 
tle in the defendants, it ia unnecessary to examine the positione 
aiSQmed by the plaintiffs counsel, and so fully discussed at the 
bar, that the judgment against Clement was void for want of ja- 
risdiction, and could not if valid bind after acquired lands bona 
fidt aliened before execution. 

Nor is it necessary to examine sundry questions, raised by tbe 

defendants on the trial and appearing on tbe state of the caae» 

by pray of objection to certain parts of the evidence and of mo- 

" tion for nonsuit, as these were expressly waived on tbe argument 

at the bar. « 

. One point rauwd by the defendant's counsel remains to be 
considered. It was insisted, the plaintiff had failed to maintain the 
issue on his part, because he claimed under a mortgage given to 
aecure tbe pay me A of a bond, and on tbe trial did not produce 
the bond but relied on the mortgage only. This point b not well 
taken by the defendants. The plaintiff having produced the 
lDo>tgage whereby, as between the parties to it, the l^:al esmte 
was conveyed by tbe mortgagor to tbe mortgagee, and it ap« 
. pearing the day of payment in the condition had pa89ed, the 
mortgagee was not bound to produce the bond. The mortgage 
shewed a present estate, defeasible indeed on a condition— on a 
condttion subsequent-*«nd he who claimed tbe benefit of that 
condition was bound to shew that it bad been fulfilled. 

Daau, J. Tbe first objection relied upon, in opposition to the 
title of the defendants, in this case, is, that the bond^J^n which 
tbe judgment was entered, in 1816, against Joseph and Samuel 
Clement, at the suit of Joseph C Swett, is not a bond given for 
<< the payment of money only" within the words and meaning 
of the statute, Rediied Idnti$^ p. 685; and that therefore the 
court had no authority to enter such judgment. 

The principal part of the bond is in the ordinary form, for 
S6000, and conditioned for the paymeat of |3000, " with iotep- 
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est from the date thereor, on or before the first day of Mareh' Noy.ieae. 
next'' But it is added, " It is here understood that if Josiah F. d^q . 
Clementj'does pay to Richard French, his executors, adminis- 
trators, or assigns, the fdl amount of an obligation assigned to 
the said Richard French by the said Samuel Clement, for $3000, 
with interest, from the date of the. said obligation, on or before 
ibe first day of Merchnext, then the above obligation to be 
void," &c. Now, this bond may be dieted by the payment of 
f 3000, directly to the obligee, or by the payment thereof to a 
third person therein named, and who held another security for 
the same sum. Siill it is a bond for the payment of money on^ 
)y. It is not to be discharged by the performance of a duty, or 
service, or by doing any collateral act. Promissory notes and 
bills of exchange of this description have been adjudged not to 
be such witbio the custom of merchants ; not because they do 
not comply with the requisite of being, ^ Hie payment of money 
only, but because they do not comply with another requisite, that 
is that they be /Niya6/e at all evente. A requisite equally impor* 
lant to these securities, as they are intended to circulate from 
hand to hand, and should not be incumbered with conditions, and 
liable to various modes of defeasance. But the same reasons will 
not apply in opposition to the entering of these summary judg- 
ments upon bonds. They have no protection in the hands of an 
assignee i and if improperly entered, the court will open or can- 
cel them as equity may require. The legislature merely meant 
to guard against uncertainty, as to the amount orignally stipulat- 
ed to be payable. That it should be of a nature to be determin- . 
ed by calculation, and not embrace a case of unliquidated dam- 
ages. This bond comes within the words of the act, and as it ap- 
pears to me, within its proper and contemplated application. Up- 
on this view of die subject, it will be unnecessary* to inquire 
whether if the bond is not one contemplated by the act, the 
judgment would, for that reason, be wholly void. 

Again, this judgtnant was entered on the 21st day of Septem- 
ber 1810, before Samuel Clementi the defendant in the same, 
acquired title to the premises now in dispute. They were con- 
veyed to him on the aOtb day of June 1818; and on the 22d 
day of July of the same year, be conveyed them to David Jones ; 
under a mortgage executed by whom the plaintiffi claim title. 
No execution was issued en this judgment, until after the lands 
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Nor: 1829« iiere again sold by Clement The judgment wu revtfed by 
' Beo. scire facw; in June 1819, and a writ of jkrifacUtsvm toon af- 
SteeUsan. terwards issued thereon, and leWed on the premises in question. 
Upon this state of facts, it is objected that the judgment wts 
DO lien on these lands, and that they should be held by a bonis 
fide purchaser, clear of all ineumbrance from the same. The 
12th section of the act, making lands liable to b^ sold for the 
payment of debts, Retnsed Lam 430, favors this oonstructioii, 
but other parts of it, and particularly the Ist, 6th, and 13th sec- 
tions, leave no room for doubt, in my mind, that the legiriatsrc 
contemplated that a levy might be tnade on lands acquired afier 
the date of the judgment, or conveyed to other persons before 
execution. And the uniform understanding, and course of prac- 
tice are so. An argument cannot (kirly be drawn in favor of the 
contrary doctrine from cases of personal property. There the 
i*^ judgment does not bind at all. And the execution becomes a 

lien only after actual delivery to the officer, and then merely for 
a particular purpose ; not to remain long an incumbrance on this 
fleeting property, but for the purpose of enabling the sheriff ta 
levy on it before the return of the writ. And if he do not, the 
force of the execution is spent, and it does not remain a lien. 
But land is of a permanent nature. It is conveyed by deed duly 
executed and recorded. The title iDan be traced, and ordinary 
caution will enable a purchaser to examine it, and see through 
' whose hands it has passed, and whether any of the owners have ' 
made a prior conveyance, or incumbered it by mortgage or judg* 
iQent. Judgments are matters of public record. And as the lien 
is not of a secret natore, and cannot endanger the rights of the 
vigilant, I think the interests of justice, as well as the eoirod con* 
struction of the stalute, require the extension of the lien of the 
judgment, so as to embrace this after acquired property. 

The remaining question, agitated in this cause, is one ef con- 
siderable difficulty. It arises upon the effect of the sheriflT's 
deed to Swett, bearing date the 2tst day of August 1831, the 
time of the sale, but really executed after the present action 
was brought, and after the second sale of the premises, when 
they were levied on and sold as the property of Swett, and pur- 
chased by the defendants. Had Swett, before receiving any deed 
from the sheriff, such an interest hi the premises as could be le- 
^ Tied on and add i A oaere equitable ifitere^ io a term ctf yearsi 
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or other cbaltel camiot be sold on a frnfadoi. 8 Eart 467. ^ov^ i^^- 



V. 

Steel man. 



Bjr the stetate of fVetiminsttr 3, (13 Edwi. I,) c. IS, the pea 
sheriff may deliver to the plaratiff " a looiety of hh (the debt^ 
or's^ land." Under thissutute, it war decided thai a trust estate 
could oot be extended. Bi|t by the 29 Ck$. 2, c. 3, laods, ^cu 
held io trust may be extended in the bands of trustees, (or the 
debt of cestui que trust. By our act of assembly, Remtei 
Lawsy p. 431, f6c|< l», an execuiioQ may be issued against the 
goods and chattels, lands, tenements, hereditaments, and vM ea* 
tate of the party against whom such judgment is, or may be, a war^ 
ded. Words similar to those of the first Englbh statute autho- 
rising the elegit, and liable to the same consuruotion ; and we may 
presume contemplated to be confined to cases of legal title, as 
the construction of the English statute ; and the supplementary 
statute whereby trust esutes were embraced, were well known ; 
and if it shall be considered, that, as the debtor's property may 
possibly escape under this construction of the statute, it would 
be good policy to extend it to embrace trust estates, it is for the 
legislature to remedy the defect as the British parliament did. 
In the 6th section, prescribing more particularly the form and 
manner in which the execution shall issue, the landi^ &c. wTiere" 
of the debtor was seised, are authorised to be taken. Now a seisin 
always refers to a legal title. A person is never said to be seised 
of an equitable interest. It is a right at law either reduced into 
possession or not, and constituting either a seisin in deed or a sei- 
sin in law. 

The cases of resuhing trusts held to be bound by execution 
in the cases reported in 1 Johnson 45, and 3 Johnson 217, and 
others, tp be found m their reports, depend ^pon a clause in the 
statute of New- York, by which the sheriff is authorised <^ to 
seize in execution all such lands, ^c. as any other person or 
persons be, in any manner of wise seized to the use or in trust 
for him against ^whbm execution is seized,'' &c. An equity of re* 
demption can hardly be said to form an exception to this princi- 
ple, as it has long been considered a legal estate ; that the mort- 
gagor in poetession is real owner; and that the mortgagee has 
but a chattel, and notwithstanding its form, the mortgage is a 
mere security. 

Upon this view of the case, the interest of Swett, being mere- 
ly an equitable interest was not the subject of levy and sale un- 
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Nov. 1828, jjer the writ of,/ieri/iictaf last issued. And if the legislature 
Wood have refraioed from Vnakiog these equitable estates liable to ex- 
Maiio. ecutioo, on account of the difficulties which often attend the ac- 
* quiring of the legal titlci and the consequent uncertainty of their 
real value, which would make them the subjects of mere spec- 
ulation, and liable to be sacrificed for a (rifling part of their worth, 
I am not disposed to do that indireetly^ which they refrain from 
doing direcHy. I am not inclined to suffer an a£t done some years 
afterwards, to make that a valid levy and sale, which was not so 
when the sale actually took place, and when the bidders had to 
jud|e of the value of the property. I cannot adopt any doctrine 
of /elation of the sherifi^s deed of 1826, back to the dme of 
the first sale which shall make good tbd second. 

FoBD| J. concurred. 

Let judgment be entered for the plaintiff. 



i 10 908 
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CHAHLfiS WOOD AND JOHN W. WOOD ttgaimi GSORGE W. HAUR 

If a person is arrested in this state^ upon a contract made in the 
state of New-York, where both plaintiff and deftndaot resided at the 
time the contract was made, he will not be liberated on common baiL 
Dotwithatandio|r he may have taken the benefit of the iosolvent law of 
the state of New- York, subseqaeatly to the making of the contra^. 

The method in which a demand is to be enforced, is to be determined 
not by the law of the state, where the demaod^^iginally accrued, but 
by the law of this st^. 

The case of R<noland v. SUphmiMi^ t HuiH. 149, oyemiled. 

VBOOKy for defendant. 
W^odj for plaintiff. 

£wiNo» C. J. The defendant having been arrested on a eapia$ 
ad riipondendmm^ in an action on the case for goods^ wares and 
merchandise, sold and deliveredi as appears by the affidavit for 
ImOi has applied to^be permitted to file common bail, upon the 
ground that since the, making of the contract, he has been dis- 
charged from imprisoajnenti under an act previously passed for 
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did relief of insolrenl debtors, in the state of New-York, where fov. leae. 
the debt was contracted, and where both parties resided at the " — i^ZII — 
time of the contract and of the discharge^ v. 

The effect of the discharge of an insolvent debtor, and the 
protection which such discharge is to aflS>rd to him in a differ- 
ent stale from that in which the discharge was obtoined, hare 
been tbe subjects of much discOssion and diversity of opinion in 
the stale judicatories, and perhaps more than any other questions 
have divided and embarrassed the Supreme Court of the United" 
States. These difficulties have, however, chiefly arisen, irhen 
the debtor has been by the terms of the legislative acts dis- 
charged from his debts- When the discharge has been simply 
from actual confinement and future imprisonment for debts pre- 
viously contracted, much less of doubt or controversy has occur- 
red ; and whatever may have once existed, must, it is presumed, 
be dissipated by the reasoning and decision inSturget v. Croum* 
imhidd^ 4 Wheat. 197. By that case the distinction between lh« 
contract and the imprisonment, between the obligation of tbe 
contract, and the means to enforce it was clearly settled. ** A 
contract'' says Chief Justice Marshall, " is an agreement in 
which a party undertakes to do or not to do a particular thing» 
Tbe law binds him to perform bis undertaking, and this is, of 
course, the obligation of his contract." '< The distinction between 
the obligation of tbe contract, and the remedy given by the le- 
gislature to enforce that obligation, has been taken at tbe bar, 
and exists in the nature of things. Without impairing the obli- 
gation of the contract, the remedy may certainly be modified as 
the wisdom of tbe nation shall direct. Confinement of the debtor, 
may be a punishment for not performing his contract, or may 
be allowed as a means of inducing him to perform it. But the 
state may refuse to inflict this punishment, or may withhold this 
means and leave the contract in full force. Imprisonment is no 
part of the conuraot, and simply to release the prispner^ does not 
impair its obligation." 

The distinction between the imprisonment and the contract 
between the contract, and the means to enforce it, or in other 
words, tbe remedy upon it, being ascertained ; the doctrine thit 
tbe debtor may be released from confinement without impairii^ 
the obligation of the contract, but leaving it in full force being 
established ; the application of t^e principle? of the common 
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Hot. !««. law wbich yield to the lex fori, the law of ihe country where the 
^' ^'^ tctioo is instituted, the regulation of tlie remedy and to deter- 



•• mine when an arrest may uke place, when imprisonment may 

**'""* be used to enforce the performance of a subsisting contract Is 
readily made. In Robinson ?. Bland, 2 Burr. 1084, Justice 
Wilmot said, " if a man originally appeals to the law of England 
for redress, he must take his redress according to that law to 
WhkA be has appealed." In Holman v. Johnson, Cowp. 343, 
i^rd Mansfield said, " every aciion tried here must be tried bjr 
the law of England." In Maule v. Murray, 7 T. R. 407, a per- 
son who bad been arrested in New- York, having been afterwards 
irrested, for the same cause of action in England, the Court of 
King^jT Bench were of opinion they ought not to take judicial 
notice of an arrest in a foreign country, and thai it would be un- 
just to deprive the plaintiffs of .perhaps the only security they 
bad for the payments of their d^bt ; and refused to discharge 
the defendant on common bail. In Duplein v. Be Roven, 2 
Vem. 540, the statute of limitations of England, was held to be 
f>leadable there io an action founded on a coqtract made in 
France between parties resident there. In Melan v. Fiizfames, 
\B.fy P. 139, an application was made to discbarge on com- 
mon bail, a dei^ndant who had been arrested upon a contract 
made in France, which by ibe law of that nation was considered 
ts not affecting the person. Two of the judges held that the de- 
fendant must be discharged on common bail. The other Judge^ 
Heaih, said that " in construing contracts, we must be governed 
hj the law of the country in which they were made, but wbea 
we come to remedies it is another thing ; they must be pursued- 
by the means which the law points out where the party resides.'^ 
The opinion hi Heath has been since recognized to be the sound 
legal doctrine, in the^case of Inday v. Ellefsen, 2 East 453. In 
the case of Ogden v. Saunders, 12 Wheat. 285, the following 
remarks were made by Justice Johnson — " Whenever an indi- 
vidual enters into a contract, I think his assent is to be inferred 
to abide by those rules in the adipinistration of justice, wbich 
belong to the jurisprudence of the country of the contract. And 
when compelled to pursue his debtor in other states, he is equally 
bound to acquiesce in the law of the forym to which be subjects 
himself. The law of the contract, remains the same in every tri- 
bunal, but the remedy neces«arily varies." 
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According to these principles iheo, when a creditor comes Nov- i^fijg;^ 
here with a fair, valid, sufosisiing demand, and especiallj one Wood 
on which oo judicial act has yet passed, the method whereby afolia. 
that demand is to be enrorced here, and consequentlj whether 
by imprisonment of the debtor or. otherwise, is to be determined 
not by the law of the state where the demand originally occur- 
red, but by our institutions. One state may properly say, we will 
not subject the person of the debtor to restraint on this contract^ 
but it does not therefore follow, the contract remaining wboify 
unimpaired, that another state may not enforce it by nnttns of 
imprisonment. A few instances may serve for illustration* Ifim^ 
prisonroent for debt were abolished in this slate, a creditor from 
another state, would ask in vain to arrest his debtor here; be* 
cause it might be done where the debt was contracted. In one 
of the states, real properly cannot be sold on execution for th^ 
payment of debts ; in another, it must be taken by the creditor 
at an appraisal ; and in another, it is extended and the creditor 
is to be satisfied out of the rents and profits ; but the remedy af- 
fordet) here to the creditor, would be by absolute sale of the 
debtor's real property, although the contract was made in either 
of those stales. In Massachusetts, a creditor may cause the 
gooda of his debtor, though not absent or obsconding, to be 
attached at the commencement of a suit, yet he could have IK> 
such remedy in New-Jersey, although the contract had been 
made in the former state. 

A brief i^iew of the leading decisions in several of the stateSi 
on ibe question under eonsideration, could not be unprofitable. 
In Smt/A V. Sptno/o, 2 John. 198, both parties resided in Ma- 
deira, and the debt was contracted there. By the law of Portugal 
extendmg to that island, the body of the debtor could not be ar- 
rested either before or after judgment, and tbe^Iefendant in this 
suit moved to have an exoneretur entered on the bail piece. It 
was refused. The court said, " the remedy must be pursued ac- 
cording to the laws of the country in which the action was brought. 
If a foreign creditor pursued his debtor here, he is entitled to 
the more efilcacious remedy provided by our laws for the re- 
covery of debts." In Whiit v. Canfield, 7 John. 117, to debt on 
a judgment in the S^reine Court of Connecticut, the defendant 
pleaded a discharge under the insolvent act of that state, by 
tvhicb, on making an assignment, be obtained a certificate which 
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Hot. 1929. should Operate to protect his person. The defendanliffesided ia 

^^^ CoDoecticut ; the plaiDtiff in New-Tork, where the cause of ac- 

••„ tion arose. The court said, " the certificate granted to the de- 

jUftllO* ^ 

fendant in Connecticut, was not a discharge frOm the debt but 
only from imprisonment. It was therefore limited in its object 
and local in its effect, and the discharge was no bar to an action 
OB the judgment.'' In Sicard v. Whale, 11 John. 194, the debt 
l¥as contracted in Pennsylvania. Both parties resided there. The 
defendant obtained there a discharge under the insolvent law of 
that state from imprisonment, and from all liability of his person 
for any debt, before that time contracted. The plaintiff at the 
time of the discbarge, and of the commencement of the suit in 
New-York, was a resident of Pennsylvania. The court refused 
to order an exoneretur ; and Thompson, C J. said : "^ It is 
impossible to distinguish this case from that of Smith v. Spinola. 
That case was decided on a sound principle, that if a foreign 
creditor pursues his debtor here, he is entitled to the remedy 
provided by our laws. We look only to the course of proceeding 
Bstabliriied id our own courts.'' In Peck v. Hozier, 14 John. 
346, judgment having been obtained in Boston, on a debt con- 
tracted at Barbadoes, execution was issued, the defendant was 
imprisoned and was discharged as an insolvent debtor. Being 
afterwards arrested in New-York, he was discharged on com- 
mon bail by the recorder, on the ground of having been formerly 
arrested and imprisoned for the same cause. But the Supreme 
Court vacated the recorder's order saying, that " the discharge 
in Massachusetts was local only, and of the person, not of the 
debt ; that the plaintiff was entitled to the remedy which the 
laws of New-York afforded, and that they did not in that respect, 
, take notice of an arrest abroad or in another state." In fVhiite- 

more v. Adam», 2 Cowen 626, to an action on promissory notes 
made at Alexandria, in the district of Columbia, the defendant 
\ pleaded a discharge under the act of Congress for the rehef of 

insolvent debtors, within the district of Columbia. A general 
judgment was rendered for the plaintiff. The court said, " giv- 
ing to this discharge, all the effect which can possibly be claimed 
under the act of Congress, it does not operataon the contract, 
but merely on the mode of enforcing it. Ji is a personal dis- 
charge of the defendant, nothing more, and must from its very 
nature be confined to the district of Columbia." " A loo^ im- 
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broken serits of decisions have denied any effect to these per* v^^^* 1^^* 
sonal discharges, beyond the bounds of the state where they are Wood 
granted." In EKnkley r. Marean, 3 Mason 88, to an action on a Minu. 
bill of exchange accepted by the defendant at Baltimore, he 
pleaded the statute of insolvency of Maryland^.whereby the de- 
fendant then being an inhabitant of that state was discharged on 
the dd September 1819. Juitice Story said : " so far as thcyr 
[ihe acts of Maryland] authorise a discharge of the person, es- 
tate or eSecxs of the insolvent before the 3d of September 1819, 
they are merely local, and can have no authority here. They 
are addressed to the lex fori. The present suit is to be decided 
by the law of Massachusetts ; and a discharge of the person of 
the debtor in another state, which leaves the contract in fulKorce 
has no effect to discharge the person here. No court gives ef- 
fect to the local laws of another state in respect to the forms or 
force of process. When the right exists, the remedy is to be pur- 
sued according to the lex fori where the suit is brought" la 
Peanatt v. Dwight^ 2 Man. 84, Parsons^ C. J. said, '^ the par- 
ty claiming the benefit of the note in this case, [which had been 
made in New-Tork where the plaintiff resided] has sued it ori- 
ginally in it court of this state. The law of the State of New- 
York will therefore be adopted by the court in deciding on the 
nature, validity and construction of this contract. Thus we are 
obliged to do by our own laws. So far, the obligation of comity 
extends, but it extends no farther. The form of the action, the 
course of judicial proceedings and the time when the action may 
be commenced, must be directed exclusively by the laws of 
this commonwealth. These are matters not relating to the vali- 
dity of the contract." In Blanchard v. Ruuel, 13 Mau. 4, Par* 
ker^ C. J. said : " the rule [that contracts are to be construed and 
interpreted according to the laws of the state in which they are 
made] does not apply to the process by which a creditor shall g 

attempt to enforce his demand in the courts of a state, other than 
that in which the contract was made. For the remedy must be 
pUi^uant to the laws of the state, where it is sought otherwise, 
great irregularity and confusion would be introduced into the 
forms of judicial proceedmgs." In JVoodbridge v. Wright, 3 
Conn. Rep. 523, tl» question was, whether upon a judgment for 
the plaintiff for goods sold and delivered in New- York by his 
agents to the defendant^ who was afterwards discharged from 
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Nov 1828. imprisonment under the insolvent law of that state, the execu* 
yH^ tion should issue against the body of the defendint, or against 
bis goods and estate only. The court held, that the execution 
should go against body and estate ; and Peterit •/• in delivering 
their opinion said, " It is a well settled principle, universally ad- 
mitted, that contracts are to be construed according to the lex 
loci contractus, but enforced according to the Uxfori, that is, the 
validity and legal effect of contracts are to be tested by the law 
of the country where they are naade, but the remedy for a violt- 
tiop of those contracts, is to be regulated by the law of the 
country where it is sought. In Aiwaier v. Townsend^ 4 Conn. 
Rep. 47, the defendant was sued as the acceptor of a bill of ex- 
change in New-Tork, where he resided, and was afterwards dis- 
charged under the insolvent law. The plaintiff resided in New- 
Haven. On the trial, the judge decided that the plaintiff was en- 
titled to recover. The question was reserved for the>advice of 
all the judges in the Supreme Court of Errors, where the coun- 
sel of the defendant insisted, that the same effect should be given 
to the insolvent laws of New-Tork, when used by way of de- 
{ence as would be given to them in that state. But the Supreme 
Court of Error was of a different opinion, and advised that judg- 
ment should be given for the plaintiff, and tionner, C, J. said : 
" The question had been often decided and must be considered 
as %t rest." In Smith v. Healeg, 4 Conn. Rep, 49, the defend- 
ant had been discharged pursuant to the act giving relief in cer- 
tain cases of insolvency of the state of New- York, passed on 
the 12tb of April 1813. At 'the time of contracting the debt 
which was subsequent to tlie act and until the discharge was ob- 
tained, the parties were inhabitants of the state of Itfew-Tork. 
The defendant claimed (hat the discharge was effectual in the 
state of Connecticut, to protect bis body from imprisonment on 
account of the plaintiff's demand. This claim, the plaintiff re- 
risted and after judgment in his favor, prayed for execution 
against the defendant's body as well as against bis estate. The 
court reserved the question for the advice of all the judges, who 
decided, that execution should issue against both body and es- 
tate of the defendant. 

It will be seen that in the foregoing cases no distinction pre- 
vailed on account of the place where the contract was made, or 
where the parties resided at the time of the contract or discharge. 



Digitized by 



Google 



9. 

Mtlift. 



OP NEW-JERSET. 215 

Id PennsylraDiay in the case of Jama r. Allen, 1 Ball. 188, ^o^- '^^ 
the earliest reported decision id this couatry, od the sulyect ap- WooJT"" 
pears to have beeo toade. A discharge from imprisonmeDi und^ 
the iDsoIvent law of New-Jersey, was held insufficient to protect 
the debtor from imprisoonieot io PeoDsylvaniai eteo when the 
debt on which he had been imprisoned in New-Jersey, was the 
same for which be was sued in Pennsylvania. The court said : 
** The local laws of another country with regard to the release of 
the debtor from confinement, cannot have the efiect of restraining 
us from proceeding according to our own kws here. Insolvent 
laws have never been considered as binding out of the limits of 
the states that made them/' The case of Millar v. Hall^ 1 Doll. 
229, was afterwards decided. The plaintiff resided in Philadel- 
phia, the defendant in Maryland, where the money for which the 
action-was brought was paid to him. The original agreement un- 
der which they acted was made in Philadelphia, where the mo- 
ney was to be paid. The defendant obtained a discbarge under 
the insolvent law of Maryland, and being arrested in Pisnnsylva- 
niaand held to bail, an exoneretur was, on bis application, ordered 
to be entered on the bail piece. Whether in this case the dif^ 
charge was of the debt, or only of the person from imprison- 
ment, stands in doubt. The counsel in arguing said the act work- 
ed DO extinguishment of the debt, but left all future acquisi- 
tions of property liable to creditors. But in fFalsh v. J^ourse, 
5 Binney 383, Binney arguendo said, '' In Millar v. Hall, antf 
the other cases ruled by it, the discharge was under a bankrupt 
law which wiped off the debt." Other ca^es were subsequent^ 
decided expressly on the strength of that case. Thompton v. 
Toting*, I Doll 294. Donaldson v. Chambers, 2 Doll 100. flt^ 
liard v. QreenUaf^ 5 Binney 336, note. The rule now establish' 
ed in Pennsylvania is, to extend the same courtesy to other 
states, as such other statee shew to them ; to pay the same re* 
gard, and give the same effect to a discharge under the insolvent 
laws of any otbei state, as the courts of such state would do to 
discharges under the insolvent laws of Pennsylvania. Smiih v. 
Brown, 3 Binney 201. And this rule seems to prevail, rather 
from a cautious adherence to precedents than from an entire con- 
viction of its soundness. In fVaUh v. JVourse, 5 Binney, 385, 
CA. Just Tilghman said, that not without considerable reluct- 
ance, he had thought himself bound by former decisions, that is, 
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Wot. 1838. bound to pursue the principle of reciprocity ; and that if the 
Wood matter were to be uken up anew, he should be for adhering to 
Miiiui. ^^^^ ^^ considered the true principle. 

In coming to the conclusion, which I conceive to be proper on 
this occasion, the greatest difficulty, indeed the only serious one 
I have met with, is the case of Sievens^n v. Rowland^ decided 
in this court, 1 HaUt. 149, which must be admitted to be strong- 
ly in point, in support of the defendants' motion. Unhappily 
the reasons of the court, from which we might learn the ground 
of the decision, are not given. In departing from it however, I 
feel less hesitation, because the case of Sturge$ v. Crouminikidd 
was not submitted to their consideration, and because one of 
the members, who then composed the court, on another occa- 
sion, laid down the following doctrine : "Every state may pre- 
scribe the mode of administering justice within itself. It may 
say that the debtor shall not be imprisoned, or if imprisoned 
that Im shall be discharged from his imprisonment The com- 
monwealth of Pennsylvaqja might therefore fairly discharge this 
' defendant from the imprisonment of his person, for the impri- 
* «onment itself is but tlie mere mode of enforcing the contract, and 
DO part of the contract itself. But then this discharge of the per- 
son can have no force, but within the limits of the common- 
wealth, for the contract still remaining unimpaired and in its full 
force, either the state of Maryland, or any other sovereignty, will 
"carry it into effect according to its own mode of administering 
justice, the discharge in Pennsylvania notwithstanding." Kan^ 
4fxem V. HazUhurst^ I South. 202. 

In deciding this matter in a summary way, on rule to shew 

cause, it is satisfactory to reflect that the defendant need not, as 

in ordinary cases, be deprived of an opportunity to review, if 

* he thinks proper, our opinion, since he may plead his' discharge 

and thus pkce the question on the roi^ord. 

Justice!^ Ford and Drakb, concurred. 

Let the rule to shew cause be discharged. 
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DEN tx dm. MORRIS ABER AND MORHI9 ABER, JUN. agcimt JOHN 

CLARK. Dea 

IH VJBCTMXIT. ^^***:^ 

10 S17 

a lir^ to^r^'^""^ *^ ^"°*''^' ^ ''''' conclufiivo against any perron not "^^^^ 

2. When an inquwition is admitted in evidence, the party ainunat 
^om It 18 used, may introduce proof that the alleged lunatic was ot 
sound mmd, at any period of lime covered by the inquisition. 

^^.W^^ ^^ "^""^ ^^f"^ ^^* inquisition is received, may impugn 
the finding, by contrary evidence, without first pursuing the procedar» 
technically called a traverse of the inquisition. tructjaur* 

J. W. Miller, for defendant 
Tra C. ffhUehead, for plaintiC 
The Chief Justice delivered the opinion of the court. 

In deducing tide on the trial of this caus«, the plaintiff gav« 
in evidence a mortgage of the premises in question, made by 
one Hercules Abef, on the 15th day of February 1812. 

The defendant to impeach the mortgage, gave in evidence a 
commission of lunacy, and an inquisition thereon, taken on the 
30lh March 1824, whereby it was found that the said Hercules 
Aber was on that day a lunatic, of unsound mind, and not en- 
joying lucid intervals, and had been in the same state of lunacy 
for the space of sixteen years then last past and upwards. No- 
tice, of the taking of the inquisition, was not given to the hold- 
ers of the mortgage, nor did they take any pan therein. 

The justice who held the circuit decided that the inquisiiion 
was not conclusive evidence of the lunacy, and permitted the 
plaintiff to inurodtiee wifoe;jses, and they were introduced by 
both parties, relative to th« aHeged lunacy of Q^rcules Aber, at 
the execution of the mortgage. The jury rendered a verdict for 
the plaintiff. The only questions submitted to us by die state of 
the case, prepared by the parties, are, " whether the inquisitioB 
was conclusive, as to the lunacy t and whether the court did 
right in admitimg the testimony of the plaintiffs on that point ?*• 
In Sergeson v. Swr/cy, 2 Atk. 412, an objection was made be- 
fore Lard Hardwiche^ to the reading of an Inquisition of luna<y 
because offered as evidence to affect the right of a third person, 
*ad as it likewise had a retrospect of eJght yean, He overruled 
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Nor. 1888L tbe objectioD and said that " inquisitiona of lunacy are always ad- 
^^^ iDiUed to be read, but are not conclusive evidence, for you may 
^ *• traverse then if you please." Witnesses were examined to en* 

counter tbe inquisition, and in delivering bis opinion on tbe case 
be said, " tbere is not at present, before me, sufiicient evidence 
to satisfy me that be was absolutely a lunatic ornon copgfos^ 
. Wben I admitted tbe inquisition to be read, I said it was not con- 
clusive evidence; for it is not conclusive as to tbe point of time 
of taking ibe inquisition, mucb less as to tbe retrospect of eight 
years, for notwitTistanding such inquisition, tbere are numerous 
instances ofa subsequent inquiry." In ex parte BamsUy^ ^Atk. 
184, an appfication having been made to Lord Hardmcke^ to 
traverse a second inquisition,, the first having been set aside for 
informality, be dismissed the petition, and among other tbiags 
faid, ** in all these inquisitions they are not at all conclusive, for 
"diey may bring actions at law, or a bill to set aside conveyances." 
In HM V. Warren, 9 Vez. 603, a bill was filed to obtain the 
specific performance of an agreement executed by the defend-- 
ant, and dated the 9th March, 1802. On the 8tb of May follow- 
ing, under a conunission of lunacy, tbe defendant was found a 
lunatic from tbe 1st of May 1792, with lucid iotervab. Oom 
ground of defence was that be was rasane at tbe time of tbe 
contract, and a great deal of evidence was gone into on botk 
sides as to tbe state of bis mind. Tbe master of tbe rolls said, 
" that inquisition, having been taken in tbe absence of the 
plaintiff, is not (Conclusive upon him. But it is evidence prima 
fade of the lunacy. It is however competent to third parties to 
dispute the fact and to mainuin that, notwithstanding the inqui- 
sition, the object of it was of sound mind at any period of tbe 
time which it covers. An opportunity it is said has already beeo 
afforded of traversing the inquisition ; and undoubtedly if it 
would have answered tbe plaintiff's purpose, merely to have 
traversed and contradicted tbe finding, by shewing that tbe de« 
fendant was not a lunatic, be ought to have embraced that op- 
portunity, and it was unnecessary to oome here in tbe first in- 
stance. But if, as is said, be may have been a lunatic, with re* 
ference to the general state and habit of his mind, during a con- 
siderable apace of time, but with lucid intervals, I doubt very 
mucb whether that could have been got at by a traverse. It was 
not therefore improper for the plainttff, under these circumstan* 
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eesi, to waire the opportunity of traversing, and to come here for Wov- '^939. 

ao issue." He farther observed that it was ao inquiry much more ]>«b 

fit for examioalioD viva voce before a jury, than upo« written de- ^^ . 

poeitioDSi aod ordered au issue. lo Faviier v. SUk^ 3 Caw^. 

126« in debt on bond, upon a plea of nan ett factum^ to shew 

the obligor to have been in a state of insanity when he executed 

the bond, an inquisition of lunacy, finding him a lunatic from a 

day prior to the date of the Bond, without any lucid intervale 

was offered in evidence. An objection being made as re» inkr « 

oliot acta. Lord Ellenborough said, '^ alUiough thelnquisition was 

by no means conclusive on the trial of the issue it was admisai- 

bje, and that it would be for the jury after comparing it with the 

other facts in the cause, to determine what weight it was en-- 

tided to." 

Jiladdox in his treatise on chancery practice, states the follow- 
ing doctrine : " An inquisition is only presumptive evidence of 
insanity and not conclusive, so that upon an action in respect to 
any contract or deed, it is for a jury to determine whether at the 
time of executing it, the party was non compos^ though by the in- 
quisition he Vras found to be non compos at such period*" Z 
Madd. 57S. 

From these citations the following conclusions are deducible. 

1. An inquisition of lunacy is not conclusive agai^ any per- 
son not ajiarty to it. 

2« When an inquisition is admitted m evidence, the pturty 
against whom it is used may introduce proof that the alleged lu- 
natic was of sound mind at any period of the time covered iy 
the inquisition. This position is indeed a corollary from the for- 
mer, as it would be inconsistent to say the inquisition was not 
conclusive, and at the same tim^ to refuse to re<^ve any evi- 
dence to contradict the fact stated in it 

3. The party, against whom the inquisition is received, may 
impugn the finding by contrary evidence, wiibout first pursuing 
the' procedure technically called a traverse of the inquisition. If 
such be the rule, in the English Courta, we aay with more proi^ 
priety recognize it here, as we have not enacted among our 
laws the provision contained in the statute, 2 Ed. 6, Ch. 8, 
Sec. 6, on which according to some writers the proceeding by 
traverse in England depends at least as a matter of right* 

The coooael of the defendant in hia briaf^ rtferred tn to ( 
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Nov I8flg, pj^^ Qj^ £^^ 299^ fof il,^ purpose of shewing titat an in^ot^ 
Deo. lion o(fdo de i€ which carries with it a forfeiture of estate, is 
Cterk eooclosive iptti traversed in the cooH of King^s Bench. But 
against whom f The author says. Lord Cok$ considered it con* 
- . elusive evidence of the fact against the executors or administra* 
tbrs of the deceased ; that Lord Hde was cf a oontraiy opi« 
' ition ; and that it is now settled that such an inquisition may be 
removed into the King's Bench, and traversed hj the executors 
^or admitiiitrators of the deeeased. Nothing is said however as to 
Ae efiiect of the inquisition against thbd persons. In Page 901, 
PhiUpi speaks of the inquisition of lunacj. He says it is evi* 
* 4ence against third persons who were strangers to the proceed- 

ing. He does not direcdy say whether conclusive ot priwuifacie^ 
though his meaning cannot readily be misunderstood ; but to 
support bis position he cites the case, already mentioned, of 
Sergeeon v« Seale^ in which Lord Hardwieke says it may be 
read, but is not conclusive. In ex parte Roberts 3 Atk. 5, in mat- 
ter of lunacy, another case referred to in the defendant's brief, 
the CAmiceffer said : ^' the question therefore is, whether I shall 
grant leave for the lunatic to traverse or not. Uflon reasonable 
terms I am willing to put it in some method of inquify, and it 
will be foir the advantage of all parties ; for if I grant the custo* 
dyt the committees must bring a bill to set aside the settlement 
which he has made of his estate, and Dr. Finney would have a 
josl right to insist on the validity of it, so that an issue must be 
directed to try it, and soch an issoe would be a greater expense 
le the parties than a traverse, and therefare I asked whether Dr. 
Finney would submit to be boimd by the traverse ; for tliough 
it would be binding against Mr. Roberts, it would jiot be so 
against Dr. Pinoey, as to th« grant of the custody of the Iand| 
who claims as a purchaser." 

From these remarks, it is clear the CkancMor held a different 
opinion from the |«oposition insisted on in the defendant's brief, 
that the inquisition is conclasive until traversed in chancery awl 
set aside ; for he ssys Fidney who daimed as the purchaser of 
the aHeged Itmattc's estate would have a just right to insist on the 
vaKdify tyf the conveyance to trim, imtwithstanding the inqtrisi- 
tibn, and that «ven if upon a traverib the inquisition had been 
confirmed he would not have been bound unless he had sufi* 
mitted to be bo^nd by the traverse. 
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Tbe disastrous consequences of the retroactive operation Not. 1828. 
of an iDquisition, if conclusive, strongly recommend the wis- j^^ 
dom and policy of withholding from it such influenet. In its na« ^/v 
ture it is^x parte. It would be inconsbtent with the common and 
uniform principles of jurisprudence, to sufier an act of such a 
nature to sweep away with irresistible force all contracts execu* 
ted under whatever circumstances of solemnity, and even to 
abrogate the contract of marriage, at tbe expense of the unde- ^ 
fended and truly unfortunate ofispring. Such is the diversity of 
judgment respecting the state of the mind, that on this, more 
than perhaps any other question, error may be anticipated from 
tmcontro verted proofs and ex parte examinations. JoKffe would 
have been found of insane mind, if the witnesses to his will, 
shd his dozen servants had alone testiSed. Lotoe v. Joliffe^ 1 
IVm. Bl. 365. The will of John Sinnickson, instead of being 
sanctioned by the verdict of a jury, would have been condemn- 
ed, had the qnestmn of his capacity depended on tbe witnesses 
of one of the parties. Harriion v. Rowan^S Wa$h. 580. The 
mental capaeity of Benjamin Vancleve was proved to the satis- 
faction of two juries, one in this court, and one in the Circuit 
Court of the United States, yet was denied by a number of re* 
spectable witnesses. 2 South. 589. 

The first question proposed to us shouM, in my opinion, be 
answered In tbe negative, the second in the afSrmaitve, and 
judgment should be entered for the phinttff on the verdict. 

FoBD, J. concurred. 

Dbake, J. gave no opinion, having heen of counsel for one of 
the parties. 

Judgment for the plaintiff. 
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Herbert 

V. 

Hardenbergh. 



10 222 
59 444, 



OBADIAH HERBERT against JACOB R. HARDENBERGH. 

t 

Thouffh a writ of error has been brought, aod one of the enon if- 
eigQed for the reversal of tbe judgment, is the excess of thejudgment 
over the sum demanded in the declaration, thb court will allow the par- 
ty in whose favor the judgment is, to amend the record, by entering a 
remittitur of tbe surplus, and a judgment for the amount mentioneaiil 
the declaration. 



Wood, for ib^ plaiotiff. 

C. L. HardenbergA, for tbe defendaDf. 

The Chief Justice delivered the opioioo of tbe Court. 

lo this actioD, which was io assumpsit for gpods sold aod de- 
livered, be. and which had been depending for several yearsi a 
verdict, at the Middlesex December Circuit 1826, was rendered 
for tbe plaintiff for a sum exceeding the amount of damages laid 
in the declaration. Judgment having been accordingly entered, 
a writ of error was brought, and in the Court of Appeals, er- 
rors were assigned upon the matters contained in a bill of ex- 
ceptions taken on tbe trial, and on the excess of tbe judgment 
beyond tbe amount demanded. Afterwards, in May term last, 
the plaintiff moved this court for leave to amend, by tbe entry of 
a remittitui^f the surplus, and to have judgment for the amount 
mentioned in the declaration. The cotmsel of the parties were 
beard upon tbe motion. At tbe instance of the defendant's coun* 
sel, who desired to be farther heard, the court have until now 
suspended their opinion. 

The doctrine of amendments has not at dl umes maintained 
an entire uniformity. Greater and less degrees of strictness have 
prevailed at different periods. In modern times, a laudable libe- 
rality has inclined the courts to the allowance of amendments 
intended to advance the interests of justice, and to prevent the 
Tights of parties iiom being defeated or lost by errors which do 
not afiect the merits of the cause. Cases are to be found in tbe 
l>ooks, the leading ones will be noticed hereafter, in which ap* 
plications, not unlike the present, have been refused ; but there 
are others which, in fact as well as in principle, not only warrant, 
but require us, to allow the amendment now sought. 

In tbe late case of Usher v. Damey^ 4 «/lf. and S. 94, the sub- 
ject was ex^mteed at large in tb^ Court of Kiogs Beoch» It was 
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an action of assumpsit on a bill of exchange, the damages were .Not. 1828. 
laid at £1630, A verdict was found and judgment rendered for u^rbort 
£1685. A writ of error was brought to the House of Lords. Htriilwa^ 
An assignment of errors and joinder were filed. Then the plain* 
tiffs moved theuCourt of King's Bench, for liberty to amend the 
judgment roll, by entering a remittitur of £55^ and to have 
judgment for the residue, and also to amend the transcript on 
payment of costs in error. The amendment was ordered by the 
oourt. Lord Ellenboroughf in delivering his opinion, went into a 
review of the cases. He said there are two express authorities 
for allowing this amendment.. Hardy v. Catheofiy Marsh* Rep. 
180, and Pickwood v. Wright, 1 H, B. 643. Hardif v. Cuth- 
tart was a penal action, and the jury found for the plaintiff v^ith 
one shilling damages, which could not lawfully be, because da- 
mages cannot be given for the detention of the debt in a penal ac- 
tion. Judgment having been entered for damages, error was 
brought for that cause, and on application to the court of C. P. 
for leave to amend the judgment by entering a remittitur of the 
damages, the court, after a review of the precedents, thought 
itself at liberty to make the amendment. The other case I shall 
state hereafter from the reporter. Lord EU^orough farther 
remarks : " Certainly this has been considered in foifner cases as 
the misprision of the clerk. In Ow&n 45, the plaintiff laid his 
damages at £20, the jury gave £30, and by the court the plaintiff 
shall recover no more than he has declared for, and this ought to 
be done of course by the clerks," and for this position, 2 Ben. ^^ ^ 
7, 8 Hen. 6, 4, and 42, Ed, 3, 7, are cited. He concludes, by say- 
ing ; " Without determining whether this may be treated as vitium '• 
c/mct, which however seems to have been the opinion in Hardy 
V. Caihcart, or whether it falls within the scope of the court's 
general authority to amend, as in Pickwood v. Wright, it ap- ' 
pears from that case that the court has authority to amend such 
errors as this after the term of the judgment." The case of 
Pickwood V. Wright is in substance as follows : In assumpsit 
the damages laid in the declaration were £600; the verdict was 
for £611, and the judgment accordingly. After a writ of error 
was brought, a rule to shew cause why a remiuitur should not 
be entered was taken in the court of C. B. It was opposed as 
too late after judgment signed, and writ of error brought. But 
the court thought it was reasonable to allow the amendment^ and 



Digitized by 



Google 



Uardenlvrgh. 



^4 _ SUPREME COURT . 

Nov. Jld2d. therefore made tbe rule absolute on payment of the costs of (he 
jj^^i^^ writ of error* This amendment was made in a term subsequent 
^.^ . to the judgment, the former being of Trinity, the latter of East- 
er term preceding. In Rees v. Morgan^ 3 T. /€. 530, upon er- 
ror to the great sessions at Glamorgan^ the defendant in reple- 
vin m.ade oognizaDce for rent in arrear, and the jury found a ver- 
dict for him, and damages to the amount of the rent claimed in 
bis cognizance, without finding either the amount of the rent in 
tnear, or the ralue of the cattle distrained ; and the judgment 
was entered for the damages assessed. After writ of error 
Wought and errors assigned, the Court of King's Bench permit- 
ted the defendant in error to amend his judgment, and to enter a 
judgment /?ro reU>mo habendo. In Peirie and another, Extcuiors 
V. Honnay^ 3 T. A. 659, an action for money paid by the^lain- 
uSb as executors, and also for money paid by the testator to the 
use of the defendant, for money had and receired by the defend- 
ani to the use of the plaintiflSi as executors, and for money had and 
received to the use of the testator, m separate counts, to which 
there were two pleas, the general issue and tbe statute of limi- 
tations, a verdict was found for the plaintiffs, generally on tbe 
first issue, and no notice taken of the last. The defendant brought 
a writ of erapr jn tbe House of Lords on two grounds; that no 
verdict was given on the second plea, and that tbe two separate 
demands could not be joined in one action. There was a joinder 
in error, and a day appointed for the argument in tbe House of 
Lords. Tbe plaintiffs then moved tbe Court of King's Bench for 
liberty to amend according to the judges notes, by adding a ver- 
dict for tbem on the second plea, and by entering tbe verdict 
on the counts for money paid by the executors and bad and re- 
ceived to their use. It was opposed as too late, for the plaintiffi 
themselves bad joined in error. Biit the court ordered the 
amendment to be made, and justice BuUer said, such amend- 
ments had b^en frequently permitted. In Short v. Coffin^ B 
Burr. 2730, the Court of King's Bench ordered a judgment a- 
gainst an executor de bonis propriis to be amended by making 
it de bonis iesicUoris si et si non etc. after a writ of error had 
been brought, and an argument had in the Exchequer Chamber. 
In Friend v. Duke ofBidmond, Hadr. 506, after error brought 
an amendment was moved. But as it appeared the record bad 
not been certified, the plaintiff was at liberty to fill up the btehk 
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Ifeft for tbe costs. Ch. Baron Ude said :" If such an imperrect ^^^ ^^28. 
^cord had been certified, yet it might be amended by rule of Heil>ert 
court here 5 and then if it be removed by error, the court there Harde'nbcrgh. 
roust amend it. For it is the consunt practice, that if a record 
be removed into the E. B. out of the C. B. by ^rit of error, 
and afterwards ameoded by rule of court in the C. B. the Court 
of K. B. roust amend it accordingly/' In Richardson v. MtU 
lish, 3 Bingham 334. C. B. a general verdict was given on a 
declaration, some of the counts of which were bad. After argu- 
ment in error in the E. B. the C. B. amended the postea and 
entered the judgment on a single count. Best^ Chief Justice^ stid, 
<^ There are authorities for our amending the postea after argu- 
ment ^ a Court of Error. It is never too late to do on proper 
terms, what is^ necessary to be done to prevent injustice. Such 
amendments [verdicts amended by the judge's notes] have been 
niade after judgment in many cases.'' Park, Justice, said, *' If 
the court did not make this amendment they would be defeat- 
ing the due administration of justice instead of advancing it." 
QaseUe, Juttice said: " It did not appear to him to be material, 
whether the error be the misprision of the clerk, or of the attor- 
ney who takes the verdict." 

The leading cases in the English books, in opposition to the 
amendment, are Wray v. Lister, 2 Sir. 1110, and Chevdy 7. . 
Morris, 2 W. B. 1300. In the former, after error brought, the 
plaintiff moved to remit the surplus, and enter judgment for the 
damages demanded only. One justice was in favor of doing it, 
but the others held it could not be done in another term. la 
Che^y V. Morris, after error assigned that the damages found 
by the jury, i^nd for which judgment was rendered, exceeded 
the declaration, the Kings Bench was moved to amend the re- 
cord ; but it being out of time, "and the plaintiff having acted op- 
pressively in suing out execution and taking the defendant's 
books, who was a gentleman, at the bar, in a very insolent and 
invidious manner," the court refused the motion. The weight 
of the first of these cases is lessened by the division of the court, 
and of the other, at least as a general rule, because one ground 
on which the amendment was refused, was the oppressive use 
the plaintiff had n^ade of the execution. 

In 10 Mass. Rep. 252, the following case is mentioned. On 
a uial in that court a few years previously a verdict was rend^ , 
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jfox. idso. ed for a plaintiff, for a sutn greater than the damages demanded 
" Herbert » bw writ. The error was not perceived, and no remittitur of 
*u-»^ the excess was entered at the time. Afterwards, and after a writ 
0f error brought for this caus6> ihe courr permitted an amend* 
ment of the record by the original plaintiff's entering a reooiiiutar* 
In Davenport v. Bradley, 4 Conn. ilep. 309, judgment had 
been rendered beyond the amount demanded ; no appUcaiion to 
amend was made, but the plaintiff entered a remittitur of his 
own act after judgment The Supreme Court of Errors said the 
judgment below was undoubtedly erroneous ; that a reroittittur 
of Ihe surplus could not be made after judgment, nor in a term 
subsequent to bat in which the judgment was entered; that tbo. 
judgment below must be reversed, and according to the estab* 
lished practice of the court in similar cases^ the cause remanded 
that the damages might be legally assessed^ The reversal would 
not open the cause below beyond the exigency of justice. Th^ 
effect of the reversal must be limited to the assessment of dama- 
ges, and not be sufiered by retrospection to vacate any part of 
the anterior proceedings, in respect of which there bad beea 
and could be no complaint. In Coster v. Phenix^ 7 Cowen 524, 
on error to the C. P. of New- York, one error assigned was, that 
the plaintiff below jook judgment on a declaration containing a 
count on a promissory note, with money counts, without enter- 
iog a nolk prosequi as to the latter. After assignment of errors, 
it was moved to amend, by now entering a nolle prosequi as to 
the money counts, and it was allowed on payment of the costs 
of the motion and of the writ of error. 

In this court the cases of Probasco v Probasco and of Ihu>€y. 
and vfife v. Ten Eyck have occurred. In the former after twenty 
years, the name of the plaintiff, George, was amended in the 
judgment to. Garret, which was used in the declaration and plea. 
Dewey and wife v. Ten Eyck^ was an action of dower. The ver- 
dict was for the demandants on the issue, and foun^ the annual 
value and damages. On the return of the postea^ the usual rule 
for judgment on ihe postea was taken Md entered on the min- 
utes. In the record of the judgment, the judgment of jmm was 
omitted and judgment was entered for the annual value and da- 
mages. After writ of error brought, and joinder in error and no- 
tice of argument, this court amended the record by ordering a 
judgment of leiiiii to be added. 

Digitized by VjOOQIC 



OP NEWJERSEY. 227 

From a careful review of precedents and principles, I am well Nov. 1028, 
satisfied tbe amendment applied for ought to be allowed, i^nd Herbert 
the result will, I think, be approved by every impartial and re- Hn^nbergh. 
flectiog mind. No one m\\ insist that the slightest error in prin- 
ciple exists. Admitting that in other respects tbe judgment is 
sound, and if it be not, it will meet with its due fate in the Court 
of Appeair, why should it be lost ? why should all the expense 
and labor and delay be thrown away f why should the parties 
be subject to the inconvenience of another trial, merely that a - 
verdict should be rendered for the amo^int in the decl^tion f 
or rather indeed, for the same amount at which it now stands» 
for if the record were remitted after reversal, this court would 
not hesitate to amend the declaration, if requested^ by increasing 
the amount of damages demanded. Nor will the slightest injury 
be done to the defendant If he thinks proper to discontinue the 
writ of error, the plaintiff here will be compelled to pay tbe costs 
of the writ, for without this condition tbe amendment will not be 
allowed. His ability to claim a reversal on bis real grounds of 
complaint, will not be in the slightest degree impaired. He may 
indeed be deprived of a certainty of reversal on the foot of this 
unforeseen slip ; but of this deprivatiooi he is himself too just to 
feel the smallest regret. 

In allowing tbe amendment on this occasion, we feel a satis- 
faction in the reflection that the defeofjant will; as tbe case stsndsi 
have an opportunity, if he thinks proper, to review our opinion in 
the Court of Appeals. 

Let the amendment be made on condition that the plaintiff 
pay the costs of this motion, and also of the writ of error, if tbe 
plaintiff in error thinks proper to dicontioue theeame. 
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Not. 1826. 



MART GRIFFITH agtUna JACOB S(?IPLES. 



Gnffith 

'Gcipi^t. I^ is iiot necessary that the amount of the judgment appcaltd from, 

BhouU be tft out in thetondition of the appeal bond. 

This was an applicatioo for a maDdamus to be directed to 
tbe Court of Comnion Pleas of Som^fset, to compel tbein to 
restore an appeal, and came before the court upon a case stated 
bj the attorneys of the parties. 

L. BSrkpatriek. The only question, ogreeably to the case 
agreed on, is whether it be ne^sary to set out in the preamble 
to the condition of an appeal bond the amount for which judg* 
mem was rendered before the justice. 

In Revised Laws 640, will be foond aQ that is said in the 
statutes respecting the form of the appeal boAd. 

It is not necessary to set)out any pfeamble whatever; a bond 
without it would fully satisfy the statute. 

If tbe party choose to make a preamble, the only requisite is, 
that it be true so far as it goe^. If erroneous, it may vitiate the 
bond, bet cannot vitiate if what is stated be true. 

The form in Pennington's treatise, from which the bond in 
question was drawn, does nt>t in tbe preamble to tbe condition, , 
set out tbe sum for which judgment was obtiiined ; the bond in 
question is copied verbatin^from Pennington's treatise. 

There is nothing to prevent-a recovery upon such a bond. 

The only injury that can possibly arise is, that there might be 
two actions of debt between the same individuals before the 
same justice, upon which judgment might be given at the same 
time, and in oase of one appeal, the party would not know which 
case was appealed from. 
^ In such event the Common Pleas would always oblige the 
party, appellant, to declare from which judgment the appeal was 
taken. ''* 

W. Thompson. In thid cause, the appeal was dismissed upon 

* the ground, that the appeal bond did not recite the amount for 

which judgment was rendered, and I think very properly; the 

bond should be certain. In this case for ought that appears to the 

contrary, there are two appeals from the judgment of the same 
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jusiice, between tbe same parties, io the same forn? of action. Nov. ^28- 
Under a late decision of this court, two actions of the same na- Griffith 
ture may be sustained between the same parties. I refer to the gcipies. 
case of Smock and Throckmorionf from the county of Mon- 
mouth ', bow are we to know, to what judgment this bond will 
answer ; it may apply to either of the actions, but if it reciiad the 
amount there could not be a reasonable doubt. Tbe form in 
Griffith's treatise requires the amount to be set out; appeal bonds 
.ought to be more certain since the act of the legislature, giving the 
appealing party the privilege of substituting a new appeal bond, 
.if tbe first should prove defective. 

EwiNG, C. J. An appeal taken to the Court of Common 
Pletfs of tbe county of Somerset, between these parties, was dis- 
missed because the amount of tbe debt and costs for which the 
judgment was rendered was not inserted in the appeal bond. 
The recital is in these words : " Whereas, the above bounden 
Mary Griffith^ bath appealed from the judgment of James Tay- 
lor, esq. justice of the peace in and for the county of Somerset, 
rendered before the said justice, in a suit wherein she the said 
Mary Griffith was defendant, and the said Jacob Sciples was 
plaintiff, in a plea of debt, Now therefore,'' ^c. 

We are of opinion the recital in the bond is sufficiently full, 
explicit and certain. There is nothing in the statute regulating 
appeals, which either directly or by fair implication requires the 
insertion of the numerical amount of the judgment ; nor does 
practical convenience render it necessary. The possibility, sug- 
gested by the counsel of the appellee, that there may be two 
judgments, between the same parties, before the same justice, 
in the same style of action, is very remote, and when it actually ^ 
exists cannot create any serious difficulty. In the form of an ap- 
peal bond given by Judge Pennington^ in bis treatise on the courts 
for the trial of small causes, the amount of the judgment is not set . 
forth. Policy does not require, even if principle would permit, the 
imposition of stricter restraints on the review by appeal, than such 
as are clearly contemplated by the provisions of the statute. In 
the case ex parte Alvord and others^ 6 Cowen 585, the Supreme 
Court of New-Tork, held that an appeal bond should recite the 
amount of tbe judgment of the justice. Tbe ground of this deci* 
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^or 1828. sion bowever is a provision, not contained in our statute, whicli 
B6weo ra tbe opinion of tbe court rendered such recital necessary. 
Kalford. ^^ ^ perenoptorj mandamus according to the agreement of 
the partiesi be issued. 



SMITH BOWEN againU JOHN S. MULFORD. 

CIRTIORARI. 

If tbe tammoas is issued in the nime of J. M. plaintiff and in the 
state of demand, a middle letter is inserted, in the name of the plaintiff^ 
(viz. J. S. M.) and the def<fndant does not appear, but judgment is ren- 
dered against him in his absence, the judgment wUl be reversed. 

Thi9 was a certiorari to one of tbe justices of tbe peace of 
tbe county of Salem, to reverse a judgmenti rendered by him 
in tbe court for tbe trial of small causes. 

L. Q. C. Eltner^ for plaintiff. 

M^Culloughj for defendant. 

Tbe Chief Justice delivered the opinion of tbe court. 

The summons in this case was issued in the name of John 
Molford. Tbe state of demand was filed in tbe name of Joha 
S. Mulford. Judgment was rendered against the defendant be- 
low, for tbe smount of tbe state of demand. 

The introduction of a letter or name between tbe christian 
and surname is very common, for tbe purpose of distinction ;« 
and in tbe use and understanding of tbe people at large, and 
therefore in presumption of fact, John Mulford and John S. 
Mulford, are not the same but different persons. Hence the va- 
riance W8S material. To sanction it, might open tbe door to se- 
rious mischief. The defendant has notice by the summons to an* 
swer the suit of John Mulford, but he may be subjected to very 
deleterious surprise, if tbe account or demand of another per* 
son is exhibited and may pass into judgment against him. If sub- 
sequent to such a judgment either of the parties thus uncertainly 
ascertained, should commeiace another action against the^ defend- 



Digitized by 



Google 



OF NEW-JERSEY. 231 

ant, ba would bare to accomplish an uoreasooablei if not an in* i*^or i^^* 
aaperable tadfi in sustaining a plea of former recovery ; for by weish 
whicb of tbe persons is tbe recovery bad ? he whose name 19 scadder 
entered on the jusdce's- docket ? or be who is named in tbe 
state of demand ? And if in tbe lapse <)f a few years, tb% state 
of demand be lost, it will become still more difficult to shew (bat 
t judgment has been rendered for tbe demapjtl of John S. M uN 
ford, if in truth, he is the actual plaintiff in this case. To all these 
hazards and burthens, the defendant ought not to be exposed ia 
Drder to save the plaintiff from tbe consequences of carelessness 
or inattention. If tbe defendant bad appeared and gone into trial 
without objection, we should have been unwilling to listen to 
any complaint from him on this ground ; but judgment was giv- 
en in his absence, and tbe plaintiff proceeded at his own peril. ' 
The cases cited by the counsel of the defendant in certiorari 
are not in point* That of FrankUn v. To/jmig'a, 5 John, 84| 
turned on a grant, and depended upon principles n^ applicable 
here. 

Let the judgment be reversed. 



WORLET AND WELSH agamd 9CUDDER AND CORFELL. , ~ 

- • 10 L,. 

I 68 142 

In a tranaitory action, if the venue is not laid in the county where the jq J^. 

cause of action arose, or where the defendant resides, the court wil] on 66 sae 

motion, and without i^ffidavit of defence change the venue to the county . ~ 
where the defendant resides, if the plaintiff reside out of the state. 

The plaintiffs in this case resided in Philadelphia, the defend' 
ants in Hunterdon county, and tbe venue was laid in Gloucester 
county. 

SaxtoUf on behalf of the defendants moved to change the ve- 
nue from Gloucester to Hunterdon county, and cited Dauchy tt 
ti. V. TnyloTf 4 Hals. 96, and Rev. Laws 453, sec. 4. . 

Harrison for the plaintiffs, objected thai the affidavit on which 
the motion was founded, did not state that tbe defendants had any 
defedce to tbe action, and that it was contrary to the English prac- 
tice to change the venue upon the common affidavit, whore the 
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Not. ia2S. action was brought upon a promissoiy ootOi and cUed Ricty. 
^^,,1^ VineM, Bam€$' notes, 483. IVaUon v. WiOk, ibid4B5. Maugir 

Scadd r ^-^^^ **^ '*^- '^^'^^ ^^'***^ of Bedford v. Bray ibid 491. Also. 

the case of Abranu and Rolfe v. Wood and others. 1 South. 30. 

Soosiiii xeplied, that an affidavit of meriu was unnecessaiy. 

That our statute had abolished the English practice with regard 

to venues. 

Ch. Justice. The doctrine of venue stands upon a different 
footing in this state from the English practice. In transitory ac* 
tions, our statute regulates the place in which the venue should 
be laid, leaving the court the pewer to change it at their discre- 
tion to any of the designated places, which are " the county in 
which the cause of action arose, or the plaintiff or defendant re- 
sides at the time of instituting the action, or if the defendant be 
not an inhabitant of the state, the county in which the process 
shall have been served upon him.'' The plaintiff ought to lay his 
venue in one of these counties. In this case the venue is laid out 
of the prescribed bounds, and when this b shewn, we must 
bring it back within those bounds. If the defendants ask- 
ed a favor, we might impose terms upon them and require 
an affidavit of merits ; but here they are asking only what the 
statute gives them. Let the venue be changed to the county 
^of Hunterdon. 

Ford, J. The statute is imperative, that the venue shall be 
laid in one of four places, but here it is laid in neither. 

DjtAKE, concurred. 

Venue changed. 
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CORNELIUS LVAN€IUIl.D£Rag«mir JOHN STULL. Nor. 1B28. 

ccRTioRARi. Vangoildw 



The time when services were rendered, for which the plaintiff ckims 
compensation should be alleged in the state of demand, and if no time is 
•talod the judgment wiH be reversed. 



StnlL 



Tflis was a certiatari to the Court of Common Pleas of the > 
county of Salem, to reverse a judgment rendered on an appeaf. 
The state of demand filed with the justice was as follows: ** The * 
plaintiff comes into court on the return day of the summons and 
demands of the defendant the sum of fifty cents for wintering 
pasturing and wasbiog a sheep, • - - $0 50 

Joinr &rDLL. 

May 25h 1827.'* 

A judgment was rendered by the Court of Common Pleas, 
in favour of Stull the plaintiff below. 

Eakiny in behalf of Vangilder the defendant below, moved to 
reverse ibis judgment, and among other reasons contended (hat the 
state of demand was insufiicient and uncertain; that " in all states 
of demand in justices courts, or declarations in other courtSf 
time was necessary to be stated with certaihty and precision.'^ 
And that this had been repeatedly decided by'this court, to wit : 

In Pen. 267, Longstreet v. Taylor, the court said, that " in 
making out the cause of action, dates are proper and requisite.'' 

In Pen. 320, Lane v. Pissant, ib. 321, Brant v. Woodruff, 
the samd error appears, though not alleged, and only noticed 
by the court under the general heftd, that the demand was in- 
sufficient. 

In Pen. 370, Leary v. Vandyke, after reciting the demand 
the court say — " Now this, besides that it gives neither time nor 
place to these transactions," &c. &c. 

•In Pen, 407, Seely-v. Jitter, the court reversed the judg- 
meet| because the state of demand was altogether insufficient. 
After staling three df the charges therein, the court say, " and 
all these three without any date." 

In Pen, 040, Ramsay v. Emans, demand was for money had 
fyc. " without any Sa^c," &c. and held insufficient. 

And in South, 92, Sims v. Smith, the late Chief Justice in 
giving the opinion of the court said : ** The importance of dates 
in these states of demand, is exceedingly manifest in this very 

Gg ^ 
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j9ot. 182& ease/' See. and the jadgmoDt was re^rsed for the ittufficiencj 
Taogoildtr of the demand. 

„•„ McCuUoeh for the defendant, in certiorari, eontnu 

Stoll. - • ... i» t_ • 

The question for the "consideration of toe oourt is not, 

whether the state of demand filed in this cause would be deemed 
sufficient in the Superior Couru ; it is^at once conceded, that ia 
them it woald be held insufficient. But the court is to decide, 
whether upon the principles which ha^re been recogniaed in te* 
gulating the proceedings in justice's courts, and from the spirit 
of the enacttnents of the legislature, this be a sufficient statement 
of demand, and drawn with such accuracy and technicalttj as 
our law requires in a justice's court. The Courts for the trial of 
small eaoses were established with a view of bringing justice 
home to every man's door, and enabling individuals of comoson 
understanding to draw their pleadings, and conduct their own 
business, without resorting to counsel, and thereby incur an ex* 
pense which the subject matter in dispute might not justify. The 
sum demanded in this case is but fifty cents ; already have two 
adjudications been had before the.constitutional tribunals of our 
^ate upon this petty dispute ; and should this court hold as strict 
a band as is now contended for, in these small cases, and re- 
quire a technical conformity with the rules of pleading, it would 
destroy the salutary intentions of the legislature m the enactment 
of the small cause act. 

To the sufficiency of this state of demand, it is objected, that 
the time when these services were rendered is not stated with 
Certainty and precision. 

To this error the case of Montgomery v. SnowhUl^ 1 Pen. 
361, afifords a full and sufficient answer. The charge in that 
case was : " To services of ray son, in attending yotir store one 
year, $50." Divers exceptions were taken in this case, and 
much was said upon it at the bar. l«t the court there held, that 
, if the party he fuHy apprised of the demand which is to be set 
up against him, it is enough, and unanimously affirmed the judg* 
roent* In this case there was no averment of the time when the 
services were rendered, nor any allegation that they were per- 
formed at the request of the defendant, aodl^oth these were re- 
garded as matter of evidence before the justice. The principle 
of this case is again recognised in Pen. 461, 466, 560, 654, 712. 

In Reeves v. Roff, Pen. 609, the action was for money paid 
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tod exp^ded for the use of the defendtnt, whboot aoy aHega* l^on laas. 
tioD that it was at his instance and request, and the densaod was TMgvMer 
held sufficient. 3^**ii 

Defects in mere, matter of form in the declaration, win be 
cured by the defendant's pleading over, and in some instances, 
eren matters of substance. As in an action of trespass for taking 
goods, not stating them to be the property of the platntifi; the 
defect will be aided if the defendant by bis plea admit the plains 
tiTs property. 1 Chitttf 402. 1 Sid. 184. Con, Dig. Pleader, C. 
85, 87. Plowd. 182. 8 Coke 239. To the same point are Vawghem 
F. Johnson^ 8 JtAm. 84. Drake v. Corderoy, Sir W. Jonee 307. 
Cro. Car. 388. 6 Binneff 24. Tuke and Condiee eait died in 
Oibome r. Brooke, Alleyn. 7. 

In support of this error, severri cases are cited, but they 
do not go the length contended for by the counsel. In Long* 
street v. Taylor, Pen. 267, the principle to be deduced is» 
that in filing a copy of an account instead of a state of demand 
before a justice, dates must be affixed to the several items of the 
account. 

In Lane v. Pissant, Pen. 320, a copy of an account was filed 
without any date to the account and whboot dates to the seve- 
ral items ; yet these omissions were not assigned for error nor 
noticed by the court. 

In Leary v. Randolph, Pen. 370, the court say, the. state 
of demand is wholly unintelligible and therefore reverse the judg- 
ment. 

In Foster v. Seeley, Pen. 408, the court again reverse be- 
cause the demand was unintelligibb. 

In Ramsey v. Ecans, Pen. 640, the demand was for money 
bad and received to the use of the plaintiff. It has long been 
decided that the common count for money had and received is 
insufficient in a justice's ctfkt, and this was sufficient cause for 
reversal. '' 

Id Sims v. Smitk^ South. 92, there was no allegation as to 
the time when the special contract upon which the action was 
founded, was entered hito; and it appears that the date was pur- 
posely omitted, wift a view of avoiding the efibct of a former 
judgment which was expected to be pleaded in abatement 

But if the demand standing by itself should be deemed de* 
Cdctive io this particular^ I refer to the item of set off| by 
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Nor. 1828. whidi it appears that the defeodaot was fuUf aware of the 
VaoguUder claim iDleoded to be proved tgaiost hifn, aod of the time 
Stall. when the services roeotioDed ia the demand wete perf<H:i]ied 
for him. 

EwiMO, C. J. The state of demand in this case maked no 
mention of the time when the serviees were rendered, for which 
the plaintiff olaims to recover compensation. 

In the case of Sims v. Smith, I South. 02, the state of de* 
mandy because it contained no date, was deemed insufficient, 
and the judgment was reversed. The same principle is recog- 
nized in the cases of Longstreet v. Twylor, Penn. 267; Leary 
y. Vandyke, Ibid 370; Seehy v. Fatter, Ibid 407 ; and /torn- 
iay V. Evans, Ibid 640. In Lippincott v Smith, 1 Sovih. 95, 
the time of the trespass for which the action was brought waa 
set forth in the state of demand to have been ^' about in the 
month of September, 1814;" a majority of the conrt thought 
. this charge sufficiently specific in trespass. Justice Southard 
was of opinion the allegation was too uncertain, even in tres- 
pass, and afforded sufficient ground for reversal. In Timmerman 
V. Morrison, 14 John. 369, on certiorari, a declaration in as- 
sumpsit in a justice's court was held bad, for not stating any 
time. Comyns, tit. pleader, c. 19, says, the time of a matter 
charged in the declaration ought to be certainly alleged, and 
therefore if in assumpsit, the plaintiff omits the day when the 
promise was made, it is bad. 

The cases cited by the counsel of the defendant, in certiorari^ 
avail nothing. In Montgomery v. Snov>hi!l, Penn. 361, the want 
of time, was not urged, nor indeed from what appears on (he 
state of demand, could such an objection have been well made; 
' in point of fact. In the cases reported in Penn. 461, 466,654, 
712, this point was not raised norOecided. In some of them 
there were dates; in none was any notice taken of the defect; 
and in general these cases only prove the rtle that mere techni- 
cal formality is not required in a state of demand. 

Let the jodgraent be reversed. 
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JOHN DEN ea» dem. THOMAS AUTEN againsl RICHARD FEN, THE 

PRESIDENT AND^DIRECTORS OF THE BRIDGE WATER COPPER- ^*'* 



V. 



MTNING COMPANY, TENANTS IN POSSESSION yjo. 

IN KJKCTMEVT. 

A jtidi^nient by default, in ejecUnent, agfainrit the casual ejector 
for want of an appearance, will not be set aside because the declaration 
in ejectment was served by the lessor of the plaintiffl 

An affidavit of the service of a declaration in ejectment which states 
tbat the copy was served ** upon A. B. »ctid to be one of the directors of 
the within named company^" is insufficient. 

The notice subjoined to the declaration must be read, or its contents 
ftzplained to the person to whom it is delivered, or such person must be 
informed of the intent and meaning of the service, and that it has been 
so done should be stated in #e affidavit. 

If the service of the declaration in ejectment is not in the regular and 
^imtry manner^ a iudgment by deft u It, for want of an appearance, 
snould not be entered, until the court on a rule to shew cause has sane* 
tiooed the mode of service. 

Vroom, (or the defeodants. 
Woo4f for pkiotiff. 

The Chief Justice delivered the opinion of the court.^ 

Judgfoent by defauk against the casual ejector, for want of 
appearance baring been rendered, the counael of the corpora- 
tion, who are alleged to be tenants in possession, has moved to 
set it aside, for several reasons : — 1. Because the servit^e of one 
of the declarations was not made by a competent person. 5L 
Because the service of the other declaration, as shewn by the 
affidavit, was not made on a proper person, nor in a full and 
complete manner. 3* Because a corporate body is not liable to 
an action of ejectment ; aud 4. Because if liable, the service 
of the deelaration having been made out of the ordinary man- 
ner, the rendition of judgment was irregular, until the court on 
a rule to shew cause had Actioned the particular mbdo of ser-' 
vice. ' * 

1. One copy oPthe declaration was served by ihe lessor of 
the plaintiff himiself, which, it is insisted, should have been done . 
by an indifferent person. 

The practical b9oks will be found, on examination, to furnish 
00 distinct, express rule on this head ; nor am I aware of any 
direct adjudication, ehher in the English reports or those of the 
itate of New- York; the latter of which we are accustomed so 
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Nov. 1828. frequently to consult, as wdl from their intriasic mariti at be«- 
jp^^ cause the practice of that state is more similar than that of eitb- 
P^ er of the other states to our owo, and to the common soarce 

from which both were drawn. In this court, mf hte. years, the 
declaration has been in most insunces senred by the sheriff of 
the county, and such is the preferable mode ; in many instan- 
ces, by an indifferent person ; and in some, by the lessor of tbd 
plaintiff himself. Prior to the period just mentioned, an exami* 
nation of our fites shews that the serrice by the lessor btmseli^ 
was very common. In the practice of James Kinsey, Elishft 
Boudinot, Richard Stockton and Samuel Leake, and especially 
of the latter, it is repeatedly found. Su^i names cannot, it is true» 
sanction error, but will go very far to prove that error does not 
e^ist. It is probable some ancient decision of the court, of which 
we have no printed report, but the effect of which may be traced 
in the practice of that day, had sanctioned this mode of service. 
If so, no decision or statute or rule of court has since abroga- 
ted it. While then we deem the mode of service by an officer or 
an indifferent person the most eligibkt, and are inclined rather 
to discountenance any other, we are not at liberty to condemn 
a service by the lessor himself, which has to sustain it very nu- 
merous precedents, justly amounting to a course of practipe ; and 
the more especially as the present is a question of practice rather 
than principle ; and as the manner of service must always be 
distinctly shewn by affidavit to be placed on file ; and as great 
liberality is exercised in opening judgments by defauk in eject- 
. ment and admitting the tenant to defend the posession. 

2. The second objection finds its support in the affidavit eo- 
. dorsed on the declarationi by which it appears that a copy was 
served '* upon Peter D. Vroom, said to be one of the directors 
of the within named company, by delivering a copy of the same 
to him personally at his office," in th^county of Somerset. This 
affidavit is defective in two pafiiculars. The expression " said to 
be/' is mor^ equivocal than the surrotness rmuired by the rules 
of practice will allow. It may peradventure inean, as alleged by 
the plaintiff's counsel, *' commonly reputed to be," but it may 
equally well be true, if some one, utterly uniiArmed of the fact, 
^ bad said to the person abont xh make the service that Peter D. 
Vroom was a director of the company. Moreover, the mere de* 
livery of a copy is not a sufficient service. Tfee notice sui^ioed 
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to the dachratif n must be read or its cooteoU explained to tba ^<'^- 1^^- 
person to whom it is delnrered, or such person must be iaforaied p^^ 
of the intent and meaning of the senrice ; and that it has been ^ ^- 
so done should be stated in the affidavit Adana, 209, 217, 219 ; 
3 Arch, f r. 44; 2 Sd. Pr. 168 ; 2 Dunlap'$ Pr. 1008, 1014. 
The service of the declaration therefore, so far as it depends oa 
this affidavitj is insufficient. 

3. The third objection is, that an action of ejectment will not . 
lie against a corporation : — and to support it, an appeal is made 

to the ancient doctrine, that a corporate body is not amenable in 
the action of trespass. Kyd^ in his treatise on corporations^aays, 
(< the modem method of ^yxng the tide of land by ejectment 
extends to corporations of every kind, whether in the character 
of pfauntiffi or defendants,'' 1 Kyi 187. It is not necessary^ 
however at this stage of the suit to examine this question. The 
present d6fendanl4i the declaration is Richard Ftn^ the casual 
ejector.- Whether the corporation will become a party, rests in 
their option and requires their voluntary act If the company 
are not in possession of the premises in question, and of that 
fact we may presume their agents to be well informed, a judg- 
ment by default, and an execution upon \U can dispossess them 
of nothing ; and if they think proper to appear, the plaintiff can- 
not sustain his action, for he will be required to prove on the tri- 
al, what in such case he cannot do, that they are in possession. 
If on the contrary, the company are actually in possession of 
the premises which the lessor of (he plaintiff claims, there seems 
to be little, if any, reason to excuse them from defending it on 
the terms common to all other owners of reid estate. It is how- 
ever premature to decide whether an action of ejectment will 
lie ; and the more especially as the appearance, even voluntary, 
of the company, will deprive them of no ground of defence, of 
which they ought justly andrigbtfully to be permitted to avail 
themselves. 

4. The fourth objection is, that the judgment was irreguhr, 
wKbottt a previous sanction of the mode of service by a rule to 
shew cause. 

From all the booK) of practice, there appear to be two meth- 
ods of proceeding, one called regular or ordinary, when the dec- 
laration is served on the tenant himself, or on his wife or some 
person of his family on the premises, by delivering a copy and 
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Nor. 1828. reading or otherwise explaining the notice ; and the other, called 
. p^^ irregular or extraordinary, when the former method is not prac- 
P*^* tjoable. When circumstances compel a resort to the latter pro- 

cedure, the sanction of the court before judgment by defauh can 
be rendered is to be obtained, by a rule on the tenant in posses* 
sion to shew cause why the mode of service shad not be deem- 

• ed good service ; and this rule to shew cause is itself to be serv- 
ed in such manner as the court shall direct. Adams 216; 2 
Arch. Pr. 44 ; 2 Sell P. 172 ; Impey Pt. K. B.4\4; 2 Dwd. 
Pr. iai3; 2 Burr. 1176, 1181. In the present case, copies of 
the decla^tion were delivered, in the city of New-York, to the 
president and secretary of the comjupy. The service of pro- 
cess, or of the declaration on ejectment, which is in the nature 
of process, out of the jurisdiction of the court, and without the 
state, can by no means be demed a regular, ordinary service, 
and ca^n only be warranted by the direct inter ^ition ofifae court, 
when circumstances may render it necessary. The possession 
of the company by shifting agents or casual labourers, the resi- 
dence and continued absence out of the state of the president 
and secretary, these and other circumstances may render it pro- 
per that the court sbduid sanction and hold good a mode of set-* 
vice affording all substantial benefits to the company^ but differ- 
ing from the ordinary and unattainable method. According then 
to the established practice, a rule to shew cause should have pre- 
^ ceded this judgment by default. If it be suggested that this judg- 
ment ought to stand because the affidavit must have been pre- 

^, viously read and submitted to the court, it will be recollected 
that agreeably to directions given by the court some years since, 
the rule on the tenant to appear is most usually made, and was 
probably so done in the present case, by an entry, as of course, 
on the minutes, without making a motion or reading the papera 
in open court. And moreover, jh if rule like most others, when 
the adverse party is not beard, is always taken at the peril^ol 
the plaintiff. , 

On this fourth objection, the judgment Hby default should be 
set aside. 
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WORLKV AND WELSH againtt GLENTWOHTH. 

Worky 
THE SAME vs. THE SAME. v 



The court will not consolidate two actions brought against the same 
person, by the same plaintiffs, upon promissory notes drawn at different 
dates and payable at different times, where it does not appear that the 
defence is the sam^ in each. 

These were separate actioiis, od two Hveral promissory noles 
brought by the plaintiffs, as ejidorsees, against the defendant 
fts eadorser. The notes were dated on different days, for differ- 
ent sums, and payable at different times to the defendant, who 
endorsed them to the p||^ntiffs. The writs were returnable to 
the same term, though issued and served at different times ; 
and the first writ was issued before the second not^ became duo. 

Wm. MaUied^ itf the defendant, moved to consolidate these 
actions, and cited 4 HaUu Rep. 335. 2 Arch. Prac. 180. Bam. 
XfoteSf 341. 

Harrison^ contra, cited Forrester^ 30. 9 John. Rep. S62, 
Thompson v. Shepherd. 

The Chief Justice delivered the opinion of the court. 

"We think we ought not to order the consolidation applied for. 
We find no principle or precedent to support it. The case 
read by the plaintiff:^* counsel from 9 John. Rep. 262, though 
of no binding authority here, yet is entitled to weight. In that 
case the consolidation was refused under stronger circumstances* 
The Legislature direct us to consolidate unnecessary actions. 
Can we say these actions are unnecessary ? The defendapt has 
not shown that the defence is the same in each. Indeed be does 
not shew that he has any defence fit all* 

Motioa deoled 
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SUto THE STkJE againd JAMES HUTCHlNSOrr. 

V. 
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10 8421 

57 3i6 | If the proceedingi in a matter of road are removed iato the Supreme 

Court, andao objection ia there taken, that the anrveyori did not take 
the oath prescribed by law ; unieaa It appears in some w§y either apoa 
the fiice of the affidavit o^thervrise, that the person bemre whom the 
oath was takan, was aJMtce of the peace, the proceedings wiU be set 
aside. 

In order to prove the oaths of office of the surveyors, it is not neces- 
sary to produce the original oaths which are filed with the clerk of the 
township ; it is sqffictent to produce copies proved to be true copies. 

This wis a certiorari to \he Court of Common Pleas of the 
couotj of Mjidlesex, to remove the proceediogB in a matter of 
road, which bad been ordered by that court to be recorded. On 
the return of the certiorari a rule to take affidyits wasKfipIied for 
on behalf of the prosecutor of the certiorari, and obtained. Under 
tbia rule several witnesses were examinedi two of whom proved 
that certain papers shown to them (and returned with the deposi* 
tioos) were true copies of the oaths of the surveyorsi remaining 
in the office of the derk of the township. 

W. HaUied for the prosecutor of the certiorari, relied upon 
seTeral reasons for setting aside tbe proceedings^ and among 
others, because it did not appear that the surveyors had taken 
tbe oath of office, vf hich they are required by the statute incor- 
porating townships (Rev, Law 343, sec I9j to take before som^ 
justice of the peace residing in or near tbe township. The oadi 
which was taken was as follows, viz, 

'< I, A. B. do solemnly and sincerely promise and swear, that 
I will in all tbiiigs to the best of my knowledge and understand- 
ing, well and faithfully execute the office of a surveyor of the 
highways, without favour or partiality* 

(signed) A. B. 

Sworn before roe this 10th April, 1826. 

WM.TlNDjyLL.** 

This oath, he contended was defective : 1. Because it did not 
appear upon the face of the affidavit tohere it was taken ; there was 
no coim^y or place mentioned in any part of it. It was esseniisl to 
its validity, that tbe jurat should state the place where it was 
sworn. 3 Maul, ta SO. 493. 1 Bur. Trial 97-8. The atattrte, 
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Rw. Law 34% «ae. 19, required ibe oilfa to be Ukea before Nov. Idas, 
some justice reaidiog io or aear tlie tovosbip is wbieh the sur- gtai^ 
reyors were appoioted. But it did not appear upoo the face of 
ibe affidaTit or elsewhere, ibat it was takeo before a justice wbo 
resided evea wilbin the couoty. It might bave been (for any 
Aiog that appeared) taken io another state. 

2. The affidavit was defective, because it did ooi appear to 
bave beeo takea before m Justice. The person before whom it 
was ukeoi signed bis name William Tindall, but did not annex 
to bis name the words *' justice of the peace/' or J. P. or any a* 
brevialion whatever to designate his office, nor was there any 
thing in the proceedings or evidence to shevc that William Tin* 
dall, before whom the oath was ukeo, was a justice of the peace. 

HMnbon^ conura, objected to copies of the oatha of the 
surveyors being received in evidence, and insisted that the origi* 
oal oaths ought to be produced. 

Then contended, 1. That in as much as the oaths of the 
surveyors followed precisely the form of the oaths given in the 
statute^ they were sufficient. 

2. That justices of the peace being officen appointed by the 
joint-meeting, and commissioned by the governor, tbia court 
would take judicial notice of the appointment of William Tin* 
dall na a justice of the peace for the coimty of Middtesez; 
and if the court would notice this fact, then, as everj officer 
was presumed to do his duty, they would presume that the oath 
was taken within the county of Middlesex, and. not out of his 
county. 

The Chief Justice delivered the opinion of the conrt 

One of the reasons assigned for setting aside the return end 
proceedings in this case is, that two of the persons who acted aa 
sorveyors and signed the return, had not taken, Subscribed, and 
filed the oath of office as requited by law- 

The oaths of office of these persons, are in the form set forth 
in the act of the legislature regulating the subject. They are sub- 
scribed by each of them respectively. The Jurat of each is in 
the following words: " Sworn and subscribed this lOih day of 
April 1826 before me, WUliam TindaD.*' The act a^ove men- 
tjoned direrta that the person elected shaH, before he enters upon 
the execntion of the office, take and subscribe an oath or affii;' 
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Not. 1828. muiofl before* some jtistice of the pe«ce resUmg m or near tlie 
Sitte said towDship. A neglect or refttsd to tike, subscribe, em( file 
sncb oath or affirmation within the time pf^scribed^ is declared 
a refusal to serre, and the person wp)K>iined is qmotboiiMd to 
discharge the duties. of the oi^. It does not in any wise ap- 
pear to us that the person before whom the oaths in qoestion 
purport to hare been made, was a justice, or that tbey Were 
talcen before him in that capacity. The papers as filed with the 
town clerk do not set out in ihe jurats or in any other place, that 
he was a justice of the peace ; neither in words at length, nor 
by the accustomed abreviations, nor by any reference whate?er. 
It is not shewn to. us that he was, at or about the time of tak* 
ing the oaths, in the performance of official acts : and if mdeed 
be was appointed by the joiot-meeting a justice, we are not to 
take judicial notice of the appointment, or that he accepted die 
commission and acted under it* 

We are referred, by the connsel of the defendant, to the 20th 
section of the act respecting townships, whk:h directs that tkm 
justice of the peace before whom the oath or affirmation is 
taken, sbal^ciertify under the said writing the day and year 
when taken, and subscribe hfs name thereto. All this,* however, 
it will be observed, is to be iotfe by a justice of the peace ; 
and hence the" objection retains all its force. For it is iwi as* 
sorted or shewn in the slightest degree, by any evidence, either 
within or without the papers, that the person ilrho has made 
the certificates and signed his name, was a justice of the 
peace. 

On the argument, the defendant's counsel resisted the evi- 
dence produced of these oaths of office; the originals, it was 
urged, instead of copies, should have been exhibited here. The 
original oaths aj-e directed by law to be ijelivered to the clerk 
of the township, to be filed. The papers produced are proved 
by the affidavit of the clerk for the current year, to be true 
copies of the oaths of office of the surveyors chosen in the 
year 1826, remaining In his hands as clerk, and dehVcrcid to 
bim as such by his predecessor in that office. They are also 
proved by the affiihvit of the preceding clferk, to be true copies 
of the oaths of office of the surveyors of that year, delivered 
as such to Tiim, as town clerk, and by him delivered to his sue* 
cessor, and that no other papers were delivered to him as oathe 
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of office of sunrtyors for that year. Such sworn copie« were w»t, 1828. 

oofiipeient evideoco wilbout tbe production of the origiaab. ^ M*Couriy 

1 aofiie fir. 156. g^/j.^^ 

The tttf BOO assigned for wttiog aside the return and pro- 
ceedJDg*» ^> 01 our opinion^ sustained in law and lacu 



BBNJAMlIf M'COURRY agairnt THOMAS C. DOREMUS AND JAMES ^ 

StJTDAM. i"* 

IM ERROR. 

If the diartar of a corporation, proTid«s that all iharea of ita caiMtal 

atock shall be tramferrable on the books of the company, in such manner 
as the by-laws shall ordain, no leiral transfer can be made until it pro- 
. vides booka, «nd ordains by-laws for the transfer of its stock ; and un- 
til then no legal deratnd on a person to transfer shares can be made. 

Proof of placing in the post office, a letter dntaining a notice of trial, 
eirected to the d^nidaats' attorney, residing in a post-town, in due sen- 
aon to be received^ the legal period prior to tho day of trial, will, if 
made in tho presence of the defendants* attorney, and until repelled, 
Ysive a presntnption, and sland fb? proof of the aervice of notica. 

But this ptesumptian may be repelM ^y the affidavit of the attorney 
to whom the notice was direc\nd, stating that it was not received. 

The refusal of a court to co&tinue a causo after it is at issue, is not a 
xMiSler upon which error can be assigned. 

In making return* to n writ of error, the schrdnle should oontain 
simply a transcript of the record from the book of judgments. 

Frelinghdtsen, for plaiDtiff in error. 
W. ' ChMw9odf for defendnnta in etror. 

EwiNG, C. J. The questions in this cause come before us, 
on bills of exceptions, taken upon the trial in the court of 
Common Pleas of the county of Morris. 

One of the bills exhibits the following case : Doremiis and 
Suydara placed in the hands of McCourry $300, for the pur- 
pose of subscription to the stock of the Morris Canal an^ 
Banking Company; for which be gave a receipt in these words : 
"Received, New-York, April 26, 1825, of Doremus and 

* Note. See the form of a return to a writ of error, from the 
Court of Common Pleas. TiidU appendix SSS, Stc. 22. \Srch* 
UWiForm 3gn. 10 W%nt. PUad. 261. 
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Vmw, 1P28. SuydafDi tfaree bandred doUtrs, to be used bjr me io subicri^ 
M^Courry bipg to tbe capital stock of tbe Morris Cuial and Banking 
BoydiA. Compftoy* ^he subscriptioD to be to my oama and for tbeir 
benefit.'' McCourry 8ut>scribed for 30 sbaresi and paid the first 
instfliueot tbereoo of 10 per ceot^ or f300. Tbe subscripijofi 
to tbe stock was made on tbe 26tb of April, 1825. Tbe dmc* 
tors were cbosen on Saturday tbe 4tb of June, 1825, and tbek 
first meeting was bold on Tuesday the 7tb day of tbat month. 
On MQoday tbe 6ib of June, Doremus and Suydam demanded 
of McCourry^ at Morristown, a transfer of tbe shares^ wbich h^ 
rerused. Evidence was given tbat on tbe 6tb and 7tb of June, 
sales could bavebeen made in tbe New-Tork market at eigbt 
per cent, advance. Tbe premium sunk before tbe end of cbe 
moQtb to 2 1-2 per cent. On tbe 2d of July, safes were madei 
at par ; after wbicbi tbe price underwent a continued and con* 
siderable depreciation. One of tbe witnesses, wbo was one of 
tbe commissioners to receive subscriptions^ testified tbat "be 
did not conceive a proper transfer could be made until tbe Uiuis« 
fer book was made ;'' tbat before die election of directors be 
*' transierred some sbares, but done cosfidentially, and did not 
make tbe transfer until there was a transfer beok for tbat purpose, 
which was 2, 3, 5 or 7 weeks after.'' Another witness, a stock 
broker of tbe city of New^Tork, testified to a number of mi»s 
between tbe 26tb ef April and tbe 25tb of May^ and said, '* tbe 
transfers were made by nieans of a certificate with a power of 
attorney attached, and by purchasers tbat was dVemed satisfac- 
tory ; a certificate, with a power of attorney atuched, iu consid- 
ered by purchasers a satisfactory evidence of a title, and upon 
tbat certificate and power being delivered, they pay the amount 
in money." The defendant called on the court to charge tbe jury 
that tbe demand of stock, proved to have been made, was not a 
legal and sufficient demand to support the plaintifiT's action. But 
the court refused, and charged the jury that tbe demand was le- 
gal and sufficient, to which the defendant excepted. A verdict 
war rendered for the plaintifiTs for $460. Tbe precise time at 
which the action was commenced does not appear, but it was 
soon after the demand, and prior to the 28th of the same month. 
Tbe question presented for our consideration is, whether the 
charge of the court was legal and correct. 
The receipt delivered by the defendant to tbe plaktiffii con* 
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liini^no stipulfttion or agreemeot respeotiog a transfer ef the Nov.i^aa. 
shares, sor conoeraiDg the time when it should be made or M'Cbnrry 
migb^ be required ; nor does it appear by the evidence that aoy ^^ ^ 
agreement on this head was entered into by the parties. Hence 
the demand became a material subject of consideration. No fight * 
of action could etist until a legal demand was made, until a de- 
mand was made at such time and under such circumstaaees as 
that the defendant was not only bound, but able- in law and Act - 
to make the transfer. By the lOth section of the a(5r incorpora* 
ting the Morris Canal and Sanking Company, it is enacted, 
^* that all shares of the capital stock at any time owned by any 
stockholder shall be transferable on the books of the company 
in snch manner as ihe by-laws shall ordaii^" Now, until the com- 
pany had books and until by-laws had ordained the manner in 
which shares should be transferred, no legal transfer conM be 
made, and consequently no legal demand on the defendant to 
transfer the shares in question. But the demand, on which, if at 
all, the action of the phintifli must be sustained, for no subse- 
quent demand was alleged or proved, was made on the 6th of 
June, prior to any, evtn the first, meeting of the directors, and 
therefore necessarily^rior to any regulations of by-laws. On the 
6th of June, then, the defendant could not mike a transfer, and 
a demand at that time must therefore be nugatory aad inoperatlre* » 

The practice of the New-Tork stock market, as testified by 
one of the witnesses, can have no weight on this question. We 
are to seek what was required by the grave and steady rule of 
law, not^what would satisfy the eagerness of speculation, grasp- 
ing its object on one band with bold temerity and parting from 
it on the ether with suspicious haste. A mournful histor]p> tells 
us there were at that time in the stock market many practices 
which neither the law nor good morals could uphold. 

The charge of the court was in my opinion incorrect. 

Upon another bill of exceptions, error is assigned in the order 
of the court for the bringing on of the trial of the cause. When 
it was called irom the paper oFcauses furnished by the clerk, the 
defendant's attorney objected to the trial because notice had not 
been given. An a£Sdavit of the plainflffi' attorney was read, that 
be had put into the poet office at Newton in Sussex county, a 
letter containing a notice of trial, addressed to the attorney of the 
defendant at MorrislowB, the place of his residence. Also an tf- 
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jipr. I92t. fidavit of Um poBtmaster at the latter place thai a nngle leUef 
MCowry was PBcei wd a hit ofice, post aaarked at' Newtoir on the 3d of 
g^^ April 1826, postage unpaid, bat to whom od^reaaed he did not 
kfiow» nor did be state td wboaa it ciras deKfered, nor how it«u 
IKsposed of* An aflUaTit of the attorney of the defemdeot was 
iboD read that he had not reeeifed ibe letter nor an^ noiiee of 
trial iothecanse. The court ordered the trial to come on. 

In aaoking thit order the oour t erred. The piaiotiA were not 
entitled to -^ing on the trial. Proof of placing in the post offiee 
a letter containing a notice of trial, directed to the defendoni's at- 
torney residing in a post towui in due season to be received the 
legal period prior to the 4ay of trial would, if ma^ in the 
pnMeoce ef the defen^nis' attorney, and until re p < j t M, raise a 
presumption and stand for proof of the service of i>otiee. The 
affi^Tit of 4he defendants' attorney that he had not received the 
notice, entirely destroyed the presumption and leA the plaintiffi 
without any proof of service. PuttingV letter into the postoflice 
is not, in itself, service. It only raises a pvesumption of service 
which is neutralized and destroyed by another, to the contrary, 
of equal weight ; and such other is found in the affidavit of the 
- defendant's attorney. The plaimiff in traitBmitting his notice by 
mail, takes on hiiHself the entire risk of delay or miscarriage, 
« and cannot require the defendant to bear the slightest portkm of 

it. Qui tenft^ comm^dum sentire debet et onus. 

1 have examined the contents of this bill of exceptions, and 
the sufficiency of the proof of notice, because f have thought it 
important the opinion of the court on this topic should be ex- 
|>ressed, as well to guide us at the circuits as to furnish a rtrie to 
the eourts of Gommon Pleas, who may believe our opinions to 
be correct. To avoid misunderstanding, however, it is proper to 
ndd that wbile I adroit there are strong points in the aigument 
of the plaintiffs' counsel, and ho)d in great respect the opkiion 
end reasoning of the venerable ChitfJutHce TUghm>an^ >as re- 
ported in 4 Serg. &i Aawle 480, 1 consider it to be well and 
long settled that the error of the court below, as exhibited in 
this biU of exceptions, is not a ground for reversal upon a writ of 
error. Whhout entering into a full and argumentative diseuasion 
of the subject, I shall content mysetf with stating the doctrine 
as 1 find it laid down by the SupretncCourt of the United States 
\h the case of W^ry^^ -against the lessee of Hptti^wortk, de- 
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Wrauoed it tbeltst term «f that court. 1 Peters 168. " The «1- ^^' ^^' 
lowaoce or rerusal of ameDdments in the pleadings ; the grant- M'Cparty 
ing or refosing of new triah } and, indeed, most other incidental soydatt. 
orders made in the progress of a cause hefore trial, are matters ^ 
so pecaliarlj addressed to the sound discretion of the courts of 
original jurisdiction} as to be fit for their decision onlj, under 
their own rules and modes •f practice. This k is true may oc^ 
casionany lead to particular hardships, but on the other hand, 
the general inconvenience of this court attempting to revise and 
correct all the intermediate prtceedings, in suits between their 
commencement and final judgment, would be intolerable. This 
court has always declined interfering in such cates ; accbr- 
dingly it was held by the court in Wood v. Toung^ 4 Craneht 
237, that the refiual of the court below to continue a cause ^ after , 
it i$ at issue is not a matter upon which error can be assigned : 
that the refusal of the court below to grant a new trial, is not 
matter for which a writ of error ties, 5 Craneh 11 and 187, and 
4 Wheat. 220 ; and that the refusal of the court below to allow 
a plea to be amended, or a new plea to be filed, or to grant a 
new trial, or to continue a cause^ cannot be assigned as a cause of 
reversal on a writ of error." 

This case ttfibrda us an occasion to notice, and we use it under 
ah hope it may be profitable, the laxity which prevails in some 
of our proceedings, a laxity which loudly calls for correction, 
which is beginning to develope its mischiefs, the extent and num- 
ber of which may justly excite fearful anticipations. Thus in the 
record of the judgment before us, the entry of the verdict is, that 
the said Benjamin McCourry did assume and undertake in 
manner and form, be. and they assess the daoMges of the said 
Thomas C. Doremus and James Suydam as aforesaid, sustained 
by reason of the premises aforesaid," at four hundred and fifty 
dollars besides costs ; that is to say, the damages sustained by 
teason of the promise and undertaking of the defendant, not by 
teason of Us oonperfbrmance thereof. Again : The costs of in^ 
creaae are not inserted^' but a blank space left, and of course, 
the in toto attingunt clause contains no sum, but a blank whers 
the sum should be found. Again : In making return to the writ 
of error, the schedub, instead of containing simply a transcript 
of the record from the book of judgments, is in the Ordinary 

foroa of an ezemplificatiooi aiMl then foIloW} « copy of the entry 
I i 
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Not. i8te. usually made on the minutes of the court directing due return to 
Sbepptrd be mad^ to ibe writ ; and a formal ceriificate of the clerk that 
Sbeppvd ^ ^^^^ '' ^"'^ copied ; and a second lime, tbe seal of (he 
court is affixed. Tbe latter copy, which ought never to be seot^ 
is probably designed as a substitute for a proper return by tbe 
court ; the return in this case having the signature of tbe clerk, 
instead of one or more of tbe judges. Having meouoned these 
matters it may eot be amiss to observe that they have no uifla* 

ence on'lhe reversal of the judgment. 

Judgment reversed. 
FoBDi concurred. "* 

Drake, J. did not sit in this cause, having been concerned as 
counsel of one of tbe parties. 



CUAALJEIS SUCPPARD AND BENJAMIN 8HEPPARD agaUui PROTl- 
OENCE t. SHEPPARD. 

XO 2fi0i '" TRESFAOT. 

6i 488 1 ' 

In an aetton of trespass brought by A. and B. affSinst C. for takimr 
out of their possetfion a quantity of ship plaDk,8oj3 to them by D. C 
cannot give in evidence a judgment against D. (wit^tbe ezecatioo there- 
on) entered by confession under the statute, (Rev. Laws 634, tec. 18,^ 
in an action instituted before a justice of tbe peace without process, aua 
without such an affidavit as is required by the aet. 

Such a judgment, although valid between the parties, has no operation 
affainst third persons, and cannot be read in evidence even in miligatioa 
of damages. , 

An affidavit which does not conform substantiaUy to the words of the 
act, is the same as no sffidavit. 

This court will not ffrant a new trial on account of the discovery of 
new and important evioenas, if such evidence might with ordinary dili- 
gence have been discovered previous to tbe trial. 

This court will not grant a new trial on account of newly discovered 
evidence, unless the facts newly discovered are Uid before the court iu 
the shape of legal evidence and not hearsay. 

This was^an action of trespass tried before his Honour tbe 
Chief Juitice^ at tbe Cumberland circuit, and a verdict for tb« 
plaintiff. A rule to shew cause why tbe verdict shotdd not be set 
«side, was obtained and argued by 

D. Elmer^ for plaintiffs. 

L. Q. C. Elmer, for defendant. 

FoBPj J. This was an action of trespass for taking t quan* 
* 
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ttcy of ship pUmk and ihrec sawing gins out of the possession of Wot. ib28. 
the plaintiffs^ which they claimed under a bill of sale from Robert Sbepiwrd 
Ir^m and Co. dated the 6th of December IB25, The defend- s^cp^p^d* 
ant set up a prior right under a judgment and execution against 
the same Robert Irwin and Co. of the 5th of December 1825, 
which was one day older than the aforesaid bHl of saJe. On an 
inspection of the record, it appeared that (he judgment bad been 
entered on confession of Robert Erwio in the absence of his 
partners, to an action of Providence L. Sheppard and Richard 
li. Wood, instituted before a justice without process, on the ^ 
£th of December, and that an execution was issued and returned, 
levied on the property iu question the same day. An affidavit of 
Richard L. ^ood, accompanied the proceedings in the follow- 
ing words — " that the judgment which Robert Irwin hath, for 
and in behalf of the firm of Robert Irwin and Co. this day con- 
fessed for (40.20, is justly owing from said firm of Robert Irwin 
and Co. to Providence L. Sheppard and Richard L. Wood, 
and that the same is not done to cover property. or defraud credi- 
tors.'* The judge at the circuit considered this affidavit not to 
be such as the statute ot 29th of January 1817 required to be 
made, for which reason the judgment and execution were not 
allowed to be given in evidence. The right set up by the de- 
fendant consequently failed ; but as there was evidently a claim 
and color of title under which the defendant acted, the judge di- 
rected no more than the strict value of the property to be given - 
as damages ', and under this charge the jury fbund a verdict of 
1(480 for the plaintiffs. The defendant moves to set aside this 
verdict and grant a new trial on three grounds. 

First, because the above judgment is not void but only voida- 
bk ; it remains valid until it shall be reversed, and therefore 
ought not to have been overruled. The act is entitled ^' an act to ^ 
prevent the fraudulent confession of judgments." It enacts that 
when parties agree without process, to enter an action before a 
justice of the peace, no jtidgment by confession shall be entered 
without an affidavit of the plaintiff, his attorney or agent, of the 
irue cause of action, setting forth that the debt is bona fide and ' 
justly due and owing to the person or persons to whom the judg- 
naent is to be confessed, and that the said judgment is not con- 
fessed to answer %i^j fraudulent purpose^ or io protect the pro- 
perty of the defendant frpm his creditors. Now this affidavit ob- 
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Nor. I82d. viousljr falls ihort of what the statute jeqoires. lo the first place it 
Sbeppard ^^®* "^^ ^^^^^ ^^^ cauit ofoctum ; the iofereoce from which is, 

-. ^' . there was none or the plaiDtiff would have set it out io compH- 
satppsra. ... 1 . t 

ance with the act ; the court certainly cannot presume a causa 

of action where none appears. Secoodlj, it does not assert that 
the debt is bonajide, nor that any debt in fact eiists ; it says the 
judgment M justly owing which must always be the case after 
confession, whether there was a real debt or only an allowed 
pretence. Thirdly, it entirely omits the important clause that the 
judgment is not confessed to answer any frauduhni purpose. 
Fourthly, it says the judgment is nbt confessed to cot^r property^ 
yet an execuUon in pursuance of it is spread over the property 
the same day, and in a few hours afterward the same property 
18 sold to honajide purchasers who had no notice of the proceed- 
ing. Now an affidavit not accordbg to the act is the same thing 
^ as no affidavit ; in which case the law has been heretofore fiilly 
settled in this court. In 1 South. 161, Parker v. Griggs^ a judg- 
ment being confessed without process or affidavit, the court hekl 
it to be void, declaring that the justice had no power to act. 
There was a similar case in 2 South. 479, of diver ▼. Apph- 
gate^ where two judges considered the judgment so void that an 
execution in pursuance of it would be no justification to an offi- 
cer for executing it. The Chief Justice did not go the full 
length of this opinion ; but he held that the judgment being en- 
tered without the affidavit prescribed by the act to prevent 
' ^ fraudulent judgmi^nts, it must be considered fraudulent. Now 

whether it is void as the majority decided, or fraudulent in law 
as the other supposed, the result is the same, for in neither case 
could it be given in evidence. It is true, that this law has been 
since modified, by a subsequent one of the 12th of I>ebrusry 
1818, {Rev. Laws 634, sec. 18) whereby such judgment is made 
binding on ** the parties in the suit,** but that it shall not operate 
nor have any effect against persons ** not parties in said action.** 
Now there was no way to bar its operation against these plain* 
tiiTs, who were not parties in that suit, hot by rejecting it as any 
evidence against them. The defendant's counsel argued from 
its being valid against the parties, tliat it must be equally so 
against those churning under them ; whereas one great object of 
the act was to protect purchasers, who are in fact creditors, 
against fraudulent judgments; an object that would be signally 
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4iereated by allowiog them operation tod effect agtiost bonajide ^or. 1828. 
purchasers without notice as in this case. Sheppard 

Secondly — Supposing the ju(%cDent and execution were inad- sheJLrd 
missible evidence of title, they ought to have been received, it is 
said, in mitigation of damages, as shewing that the defendant did 
not act maliciously or wantonly, or from purposes of wrong or 
oppression, but under a claim of title and an honest impression 
of right. But to admit the evidence even in thb view, would 
have allowed the judgment to have some operation and effect, 
contrary to the express words of the statute, which declares 
they shall have none. Neither was there the least necessity for it ; 
the production and rejection of the judgment and execution con- 
curred with all the evidence in the cause, to shew that the de« 
fendant acted under a claim of right, and that there was no 
ground forgiving exemplary or vindictive damages. The de- 
fendant had a right to have his claim tried ; the court therefore 
directed the jury to make the fair value of the property the mea- 
sure of damages. If the evidence had been received in mitiga* 
tton, U ought to have had no efiect beyond what the court gave 
in charge. Thus without contravening the statute, the defendant 
had all the benefit of mitigation to which he was entitled. But ^ 
it is objected that the jury acted contrary to this charge ; that 
their verdict gives a sum nearly double the value of the proper- 
ty. The calculation to make this probable, is however liable to 
much objection ; it is founded on the testimony of but a single " 

witness, himself the agent of the defendant ; one who did not 
measure the timber himself, so as to swear to the quantity, nor 
did he examine the quality carefully, till a considerable time af- 
ter the removal, during which time the unsoundness had been 
in progression ; he did not see either the quantity or quality at 
the time of seizure $ whereas the clerk of the plaintiff's wharf 
and business, corroborated by a number of other witnesses, some 
of whom bad been employed in hauling the timber together, 
and others in piling it stick by suck, made estimations under 
oath, so widely different from the other, that there is as good 
reason to fear the jury went below the true value as above it. 

The third and last ground offered for a new trial is the dis- « 
co^ery of new and important evidence, not known to the de- 
fendant at the former trial, nor then in his power. The witness 
refeived to is Robert Irwin, the person who confessed the judg- 
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Not. 1826. meot, who afterwards made the bill o( sale, who iorenled the 
Sbeppard whole flraud, who remainei! oo the spot till witbio a month of 
3ii9PMrd ^® *"•'» "^ *'*®° absconded. It was certainly a gross neglect 
of the defendant not to inquire the circumstances of the case 
from this man, who obviously knew all about tbern, till after the 
trial was over. The party not only might but ought to have 
known of his evidence, and to have taken his deposition or put 
off the trial to procure his attendance. In the case of Deacon v^ 
J$Hen, 1 South, 343, the court said, that if a party has carelessly 
permitted himself to remain ignorant of the best means for his 
defence, this court will not set aside a verdict to save him from 
the effecu of his own indolence. This Robert Irwin is to swear, 
as is said, that he told the plaintiffii there was an execution levied 
on the property before be gave them the biil of sale. The evi- 
dence of it is that a Mr. Harman swears he has heard Irwin 
»ay $0. Facts newly discovered ought to be laid before the court 
in the shape of legal evidence and not hearsay. Many men say 
things which ihey dare not confirm under oath. We ought to 
have more substantial ground for setting aside a verdict than a 
hearsay. I do not know a case where it was ever allowed, but 
there are many to the contrary. In Cofpin^i case^ (died 3 Morg, 
Law Euayi 4,) a cause came on at seven o'clock in the morn- 
ing, and ao old witness could not be there time enough; the 
court refused a new trial unless ht would make affidavit of what 
1m knew. In George v. Price, 7 Mod. 31, it was sworn, that one 
of the witnesses said, since the trial, that begot a guinea to Bti&e 
the truth ;v,the court said an affidavit of him who got the guinea 
vrere something, but his saying is nothing. In Aylett v. Jewell^ 2 
Bl. Rep. 1209, a new trial was moved for on an affidavit that 
one of the jurymen had confessed a great irregularity in the con- 
duct of the jury ; but there being no affidavit of the juryman 
who knew the fact, the court said it was too dangerous to call a 
verdict in question upon so loose a suggestion. In 4 Johns. 485, 
the affidavit stated what a person told the party he would say ; 
the court said, there can be no reliance on such declarations. Oo 
the whole I perceive no legal ground for a new trial, and there- 
fore let the rule be discharged. 

The Chief Justice concurred. 

Dbake, J. The affidavit filed in this action is clearly itfee* 
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CRAVEN. 

Upon a certiorari to the Common Pleas, to remove the proceedioM 
on an appeal from the judgment o^ a justice; this court may inspect the 
transcript of the justice for the purpose of ascertaining a fact which 
occurred in the proceedings before him. 

A statement on the transcript of the justice, that the counsel of the 
defendant " relied on the statute of limitations, as a bar to the demand 
of the plaintiffs, and that no evidence ofia promise or acknowledgment 
bad been proven to have been made by the plaintiffs within six years'' is, 
inauf&cient to shew that no evidence of -a promise or acknowledgment 
was proved, or to prove error in tiie court below^ in refusing the dt^fend- 
ant the benefit of the statute of limitations. 



R. P. Thompson, for plaintiff. 

fVtn. A". JefferSf for dofendant. 

The Chief Justice delivered the opioioQ of the court. 

The reason assigned by the plahitiff in certiorari for the re- 
versal of the judgment is, that the Court of Common Pleas over^ 
ruled the defence be raised on the statute of limitations. " 

To establish this reason, in point of fact, he refers to the tran- 
script of the record in that court, returned with the ceriiorarif 
which, for such purpose, the defendant insists, he may not use* 
We are of opinion, however, that we may lawftilly inspect the 
transcript. It comes to us under the st^ction of tb« Court of 



V. 

Cravstt' 
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tTve, inAsmnch as it does not stite the came of action. And, al- Nov. 1828. 
though I am not satisfied that the operation of a judgment en- Daoeec 
tered by confession without affidavit, or upon a defective one, 
should be confined to the immediate parties to it, and that it can- 
not under any circumstances be used against third persons ; and 
doubt the propriety of rejecting the evidence overruled in this 
cause ; yet, as it afterwards appeared satisfactorily th«^ the pkio- 
ti£& were bona fide purchasers, and therefore ought not to have 
been affected by the said evidence if it had heen adroitted. 1 
concur with my brethren in refusing a new trial. 

Judgment on ibe postea4 
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ifor. laat. Conmioo Pletii tnd is lem btre io •nnraf lo ibe writ of eer-- 
PiTPt <J#rAi^ r«qiifri»g ihe jodgnotDl aiMl proceedings i&%e ctrttfiad 
Ctnitu, ^^ ^^^ court. To its cootMH, iiefefere, under sueh sieotioo, 
fall fitjb is doe* 

But open k>okiiig ioto the trtnseripl we fiod mo matters of 
fact to evince tbe alleged error in law of the Court of Coombob 
Pteaa. Th# whole case apon the evidence is not staled ; nor 
enj thing but the points which were insisted on by the counsel 
of the respeettre parties. The cotmsel of tbe appeHant, it is 
said, " relied on the statute of limintions as a bar, to the de- 
mand of tbe appejieesi and that no evidence of a promise or 
acknowledgment had been proved to have been made, by tbe 
appellant within six years. The counsel for the appellees coo-^ 
tended that as the statute of limitations was not pleaded by the 
appellant before the justice, he could not have advantage of it,** 
on the appeal. In the analogous case of an entry on t justice's 
docket, of the points taken before him on -a motion for a non- 
suit, this court has repeatedly resolved that such entry is no 
proof that the facts stated in the points existed in the evidence. 
Longstreet v. Little^ Penn. 10^1. The Court of Common Pleas 
may have been of opinion that the posi^n assumed by tbe 
counsel of the appellees was wholly untenable, and tbe appellant 
at liberty to insist upon the statute. At the same time, they may 
have been of opinion ther^was sufficient evidence of a promise 
or acknowledgment. What is such sufficient evidence is well 
known to be a vexed question. And the court may have, per« 
haps rightly, differed from the conclusions of the appellant's 
counsel. The grounds on which the court did actually decide 
are not set forth in the transcript. 

We have not then sufficient before v? to discovei* any error in 
the court below. A more full statement might have been obtain- 
ed, at the instance of the plaintiff in certiorari. Iiuts absence, any 
presumption we make is to be io support, not in destruction, of 
tbe judgment. 

Let the judgment be affirmed* 
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Not. 1898L 



THE INHABITANTS OF THE TOWNSHIP OF NORTH BRUNSWICK - 



agatm<NICHOMSB0ORAEM AND OTHERS. InlubUMtf. 



V. 



""The court have power m a proper case to set aside or strike out a Bdoraeou 
plea. 

That the atioraey of the plaintiff has no authority to protecuta the 
suit, is not the proper subject matter of a plea. The proper XQpde for the 
defeudant to take advantago of such a fact is, by motion to the court, to \ 

stay prooeediDgs. 

Gboboe Richiioni>, for plaintiff. 

J. fV. SaHtj for defendant. . / 

The Chief Justice delivered the opinion of the court. 

This action is brouglH on a bond given by t constable and his 
fluretiesy conditioned for bis faithful performance of the duiies of 
his office. Bonds of this nature are made to the inhabitants of a 
township in their corporate name and capacity, are fifed with 
the clerk of the township, and the township committee are re- 
quired, if need be, to prosecute them for and in behalf, and to 
the use of all and every person or persons whatever, who may 
bave siistained loss by the neglect or misconduct of the cousta* 
ble. Rev. Law$ 644, $ecL 58. 

One of the pleas filed in this case is, '* that this suit is not 
prosecuted by the township committee of North Brunswick, in 
the county of Middlesex, against the said defendants, but by one 
Joseph Marsh in the name of the inhabitants of the township of 
North Brunswick, in thei county of Middlesex, against the said 
defendants, without right or authority." 

The plaintiffs have moved to set aside or strike out this plea. 
The defendants insist that the plaintiffs if they would except to 
the sufficiency in law of the plea, should be put to demur. 

The power of the court, in a proper case, to set aside a plea, 
was rightly conceded by the defendants' counsel, and has here- 
tofore been recognized in this court. Westervelt v. Merenus^ 
Ptnn. «93; Anonymoui, 2 HahJ. 160. Coryell v. Croxall, 2 
South. 764. The substance of the present plea is, that the attor- 
ney of the plaintiffs had no authority to prosecute this suit, being 
retained by one Joseph Harsh, and not by the township com- 
mittee. Such matter is not the proper subject of a plea. No pre- 
ced^t of the kind is any where to be found. If the township 
coflUDittee are di9»ati»fied; tbey may apply and ba^e the pro- 
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Not 1828. ceedings stayed. And if the defendanis properly lAify the die- 
loiiabitaDU galion that ao atioroey, is to their vexation, tvithout auiboriiy, 
using the name of the plaintiffs and the prdcess of the court, we 
shall promptly interfere for their protection. But io both cases» 
the proceedings will be summary, by motiod Md rules. Suck 
"being the regular mode of relief, the defendants are not permit- 
ted to resort to a plea ; nor are the plaintiffs to be stifcjected to 
the delay and expense of a demurrer to dispose of a plea of this 
nature. In the same manner, if a defendant sboold (dead a set off, 
which by our statute is the subject of a notice and dot of a plea, 
the court would set it aside on motion and oot require a demurrer. 
The counsel of the defendants strongly urged, that to set aside 
die plea without putting the ptaintifib to demur, is to deprive 
tbem of the means of reviewing in a higher tribunal, the decisioa 
which may be made on the legal sufficiency of the matters con* 
fiioed ID the plee. if so, the case falls within a Very Damerout 
class which the wisdom and policy of the law require to be dis- 
posed of in a summary manner. And although inclined tofiieili- 
tate, not to discourage, the privilege of review, we are imtwitfa* 
st^ding tound to adhere to the Established course of practice* 

Lei the ple^ be set eside. 
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FEBRUARY TERM 1829. 

DEN tx dm. 20PHAR HETFIELD agmml MOSES JAQUEIi. 

Where lands descended, are bona fide aliened by the Iieir before i gg f^ 

soil brouffht, they cannot be taken in execution on a jadgment against | su tf< 

the heir for a debt of his ancestor. 

And a mortgage, bv the heir of the lands descended, before suit 
brought, is ponsidereo as an alienaiiou, within the meaning of the 
statute. 

The fact that the mortgagee, knew at the time when ho took the 
mortgage, that the land had belonged to the decedent, and that the 
decedent left debta unpaid, would not, of theffi8el?es« be evidence of 
bad faith in the mortgagee. 

This was an ejectment tried before his Honour the Chi^ 
Justice at the Middlesex circuit in December 1826, and came 
before this court upon a case stated, by Ms Honour the Chief 
Justice^ and agreed to by the counsel of the partres, in the fol- 
lowing words, viz. *' Middlesex circuit, December 1826." 

Scudder read the transcript and opened the case on the part 
of the plaintiffs, the declaration is pf November term 1826, for 
100 acres, &c. in the township of Woodbridge, on the demise 
of Zophar Hei6eld, made on the 1st June 1826, to hold from 
that day, fiic and ouster on the 2d June 1826. 

The prenuses in question are, a tract of about 80 acres of 
land situate in the township of Woodbridge. 

Admitted that John O. Jaques died, seized of the premises for 
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Feb. 1629. qtieitiofi 10 tbe year 1816; tbtt be left the following childrM 

DtQ tnd heirs at law, viz. TbooMs F. R. JsqueSi Samuel JaqueSi 

Ja^tf. Aonabella wife of Jonathan B. Marsh, John D. Jaques, illiza, 

wife of Lewis Roberu, Margaret wife of Jacob Oliver, Marj 

Jaques, Charlotte Jaques, James Jaques, George Jaques and 

Martha Jaques. 

The plaintiflTs counsel then read in evidence, a deed dated 17th 
Dorember, 1824, from Charles Carson, esq. sheriff df tbe 
county of Middlesex, to Zophar Heifield, the lessor of the 
plaintiff, for a tract of 80 acres, more or less, situated in the 
township of Woodbridge, being the premises in question. This 
deed recites a sale made at public vendue oo the 8th November 
1824, by virtue of executions issued on three judgments in tbe 
Supreme Court, against Samuel Jaques, Jonathan B. Marsh, 
and Annabella his wife, John D. Jaques, Lewis Roberts, and 
Eliza his wife, Jacob Oliver and Margaret his wife, Mary 
Jaques, Charlotte Jaques, James Jaques, George Jaques, and 
Martha Jaques, heirs at law of John D. Jaques, dec. One of uid 
judgments was of November Term 1823, at the suit of the ex* 
ccutors of Joseph Shotwell, for(l815.19, tbe penalty of a*bond. 
The 2d thereof was of May Term 1824, at the suit of Uzal O. 
Marsh, for $440.79. And the 3d thereof of May Term 1824, 
at tbe suit of Zopliar HetGeld, for $1400.79. 

Agreed by the counsel that these judgments and executions 
be considered as read in evidence, and that if this cause should 
go to the bar of the Supreme Court, all objections to discre- 
pancies between tbe judgments and executions recited, and 
those to be there produced, shall be open to the parties respec- 
tively, and such objections to have the same effect as if now 
made. 

Admitted, that the defendant is in possession of the premises 
in question, and was so at the commencement of this snit 
Lease, entry and ouster, confessed. 

Plaintiff rested. 

Mr. Frtlinghuysen opened for defendant. 

Tbe defendant's counsel then read in evidence ; 
1. A deed dated 8th September, 1818, recorded i4th Junes 
1820, from ThcAtias F. R. Jaques to John D. Jaques, in < 
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deratioa of f825y for til bis estate, cj^t, tod iQlerett, be. io ^^ ^fl^» 
the premises io question, and oiber Itods. j^^ 

2. A deed dated 8th May, 1820, and recorded 14tb of June. , ' 
1820, from Samuel Jaques and Ann bis wife, to John D. 
Jaques, io consideration of {600, for all bis estate, rigbt, and 
interest, he. in the premises in question, and other lands. 

3. A bond, the exe^^ution of which was admitted, dated 9di 
Jaly, 1821, from John D. Jaques to Moses and D* R. Jaques, 
conditioned for the payment of $1000. 

4. A mortgage from the same, to the same, and of the same 
date, and containing the same premises as are contained in the 
two deeds last above mentioned, to secure the payment of the 
aforesaid bond. 

5. A deed dated 27th July« 1824, from Charles Carson, esq. 
sheriff of the county of Middlesex, to Moses Jaques, for the 
premises in qoestion, among other lands : this deed recites a 
sale made 9th June, 1823, on an execution issued on a judg* 
ment in the Supreme Court of the 12th November, 1822, m 
favour of the executions of Joseph Shotwell against John D. 
Jaques. 

Agreed by the parties, that this judgment and execution be 
considered as rea^in evidence, and if this cause should go to 
the bar of the Supreme Court, all objections to discrepancies 
between the judgment and execution recited, and those to be 
then produced, shall be open to the parties respectively, and 
such objections to have the* same effect as if now made. 

Defendant rested. 

Admitted, at the request of the plaintiff's counsel, that the 
aforesaid John D. Jaques and the defendant, are distantly re- 
lated by blood, and that he married a niece of defendant. 

Admiued, that pending an action of the executors of Joseph 
Sbotwell, against the administrators of the aforesaid John O. 
laques, and before the commencement of the suit by the said 
executors against the heirs of the said John O. Jaques, in which 
the aforementioned judgment was obtained, Moses Jaques, the 
present defendant, paid to the said executors the amount of 
their claim against the administrators, and thereby became 
equitably entitled to the benefit of the said claim, and that at 
the time of the sale made by the sheriff, under the execution 
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Feb iflgQ. tbofe iMDtiootd, tgaiMybe nid beirt, the money to be nueed 
n«a by tbe said execution wet eqoitebly due am) pejable, mod- wai 
Ja^f. afterwards paid to tbe said Mosei Jaques, the defeodam. 

A verdict wee taken for tbe plaintiff by coosetit of tbe ^- 
ties, sutgect to the opiaion of tbe Skiprenoe Court, epoQ tbe 
foiegoing reae : If tbe plaintiff is entkied to recover, judgfloeat 
to be entered for bini with coets, and tbe verdict and judgAenC 
to be modified ea to tbe quantity or ptopwtkm, if any, to bt 
recovered according to ibe opinion of the said court. 

if tbe plaintiff is not entitled to recover, tbe verdict to be 
eet aside, and judgment, as in case of non-snit, with ooats, to 
be entered. 

Either party to be at liberty to turn tbis case into a specta! 
verdict, for tbe purpose of a writ of error. 

Scudder and Chetwood, for tbe ptaintiff. 
Homblo^er and Frelinghuysen, for tbe defendan^ 

^wiNG, C. J. The premises which the plaintiff seeks to re- 
cover in this cause, are three undivided ni^fh parts of a farm of 
about eighty acres of land, in the county of Middlesex, of which 
John O. Jaques was seized and possessed at^ie linoe of his de- 
cease intestate in the year 1816. 

John O. Jaques, at bis death, was indebted upon a bond to 
Joseph Shotwell. Judgment was obtained in an action on tbis 
bond, in February term 1821, by the executors of Joseph Shot- 
well, against John D. Jaques and Randolph Jaques, administra- 
tors of John O. Jaques. On this judgment an execution was is- 
sued, and return was made to the term of May 1821, that the 
administrators had no goods and chatties of the deceased in their 
bands, to be administered. An action was afterwards commenced 
in this court, by the executors of Joseph Shotwell, against John 
D. Jaques, Samuel Joques, and others, heirs at law of John O. 
Jaques, by process of summons returned to May term 1825, 
and judgment was obtained in November ,term following, for the 
debt and costs *' to be levied of the lands and tenements, which 
were of the said John O. Jaques, deceased, in fee simple at the 
time of his death, which came to, and now is in the hands of the 
^ defendants by hereditary descent from the said John O. Jaques, 

deceased." An execution was issued, commanding tbe sheriff to 
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make the debt and ooAts ef the kods and teoeroents wb^rtortbe P«^- 1^^- 
aeid John O. Jaques tlied seised in fee ainple io the luinda of p^ 
** the defendants, of in the hands of any or eithe? of them.'* ** 

This execution wal returned to Februarj term 1824, ^ ievied o* 
ail the lands and tenements whereof John Q. Jaques died seised^ 
io wit, a farra situate ^c^reotainiBg eightjf acres more or lese^" 
kc. which is the ferm ahreadj mantiMed, and of which the 
premises in que^ion are part. In Maj term 1834, two od^r judg- 
ments were obtained against the heirs, one at the suit of Uaai 
O. Marsh, and the other in favor of the lessor of tbe plaintiff in 
this cause. Under these' three executions, the ferm was sold on 
ihe 8th of Novembei^ 1824, and s deed of convey anee was 
made on the ITtii of the same month, to the lessor of the plain- 
tiff. 

By virtue of this deed he seeks to recover^ the three ninth parte 
of the farm, the premises in controversy. 

The evidence esUiibited on the part of the phmtiff shews, 
prima fack a title to the premises, and right to recover m this 
action. Thus fer indeed no difficulty or dispute exists. The 
questions raised in the cause, and argued by the counsel grow 
out of the matters relied on in defence ', which we are therefore 
now to proceed to examifie. 

The defendant alleges that the plaintiff ought not to recover " 
because at the tfme of the sale by the sheiiff, and of the judg- 
ments wlHch are supposed to have authorised it, the title to the 
three undivided parts was inoontrovertibly vested in him ; and 
in the following manner : On the 8th of September ISlB, kfier 
by the decease of John O. Jaques, intestate, tho inheritance de^ 
scended to his heirs at law, one of th»in, Thomas F. R. Jaques, 
in consideration of $625, conveyed one ninth part, being bis 
share to John I>. Jaques. On the 8th of May 1820, Samuel Jac- 
ques, another of the heirs, in consideration of (600 conveyed 
another ninth part to the said John D. Jaques. On the 9th of 
July 1621, the said John D. Jaques OHMrtgaged, the ofnth part 
which came to him by descent, and the two ninth parts which 
,be held by purchase to the defendant to secure^ the payment of , 
a bond for f 1000. In November term l«22, judgment in this 
court was obtained by the executors of Jt>seph Shotwell against 
the said John D. Jaques, surviving adminiMrator of John O; Ja<- 
queS| on a lievattaviff founded on the above mentioned judgment 
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- Feb. 1829* of Febniar; term 1821. Executioo ofJierifaeia$ de bonU ti 
j^^ itrrU WIS issued, was leWed on three aodivided n'mth ptrts of 
* the above meotioDed farai described as " late the property of 

John O. Jaques, deceased," and was returned to Februaiy tern 
]823« On the 9tb of June 1823 a sale was made, and on the 
27 th of July 1824 a deed was executed by the sheriff to the de- 
fendant for the three ninth parts among other lands.^ 

And thus, as the de&udaot insists, a title is sh»wn in htm, par- 
amount to the title of the plaintiff 

The first question which presents itself is, were the premises 
in controversy liable to the judgments and executions against the 
heirs under which the sale was made or either of them. 

According to the common law, if lands descended to an hekf 
were bonajide aliened by him before the commencement of an 
action against hito for a debt of his ancestor, the lands were not 
liable to ba taken in execution. Nor was the debt then recover- 
able at law against the heir himself. By such alienation both the 
heir aiid the lands were placed at law out of the reach^ of the 
creditor. If however the alienation was not hona fide^ or was 
made after the commencement of the suit, or after the original 
purchase, as the older books express it, the lands were chaise- 
able and might be taken in execution under the judgment 
against the heir. Co. lit. 102. «. 3 Bae. Mr, iii. UHr in An- 
cestor 26. This hardship on the creditor of the ancestor was 
remedied in England by the statute of 3d. & 4th. fTm. & JUT ary, 
C 14. The heir was made liable, to the value of the lands de* 
scended, if he aliened thenv even in good faith, before the com- 
mencement of the suit The lands, as before, remained liable if 
aliened mala fide or after the writ was sued out against the heir, 
lu the revision of our hiws» by Judge Patterson, this statute of 
Wm. & Mary was adopted in very nearly the words of Ae 
original, life second lecrion, Pott. 243, Aeo. Laws 291, directs 
that *' exectition shall be taken out upon any judgment so ob- 
uined against Stich heir or heirs to the value of the said laoda^ 
tenements, or hereditaments as if the same were bis, her, or their 
own proper debt; but the lands, tenements, and hereditaments 
which were btmrnfide elened, before the action broMght, shall not 
be liable, to such execution." 

From a view of this statute it is seen, then, that the question 
proposed will depend on the solution of another* Were the prem- 
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IMS in quesUoD b^ajids aliened by the heirs to whom they de- ^^^* ^^^* 
acended, before the action by the executors of Sbotwell was dw. 
brought against them ? j *'* s. 

And here the topics of inquiry being now distinctly disclosedi 
it is proper to remark that the point decided by Chancdlor JVU" 
liamsans in th^ case of Parret v. Van fVinkU^ which was read 
on the argument by the defendant's counsel^ is different from 
the matter in. question before us. There the strife was between 
a mortgage by the heir, and a sale by the administrator, under 
an order of the Orphans' Court subsequently obtained ; and the 
Chancellor decided that a j^turchaser at such a sale could not 
wrest the land from the holder of a bona fide mortgage made pri- 
or to the order. In the present case the preference is to be^set*. 
tied between a mortgage by the heir and a judgment and exe* 
oution against him in his individual cbaracter on the one hand, 
and ati action, judgment, and execution agjainst him as heir on 
the other. 

From the view of the facts .which I have presented, it ^ill be 
noticed that at the commencement of the suit against John D. 
Jaques and others, as heirs, he held the three shares now in 
question, subject to the mortgage he had made to the defendant 
one by descent from his father, the others by purchase from 
his co-heirs. For the sake ef clearness and order, it will be 
proper to keep distinct the shares he held by purchase from 
tlttt lie took by descent. 

And first, of the two shares he purchased from his brothers : 
It hsM been shewn that lands aliened bona fide^ pru>r to the 
commencement of a suit, are not liable to the execution which 
may be obtained in such suit against the heirs. Now it is a 
poiat of no di&rence to whom the alienation, if froiia fiie^ is 
made, whether to a stranger or to one of the teirs. The pivot 
is alienation in good faith. These two shares, subj^t to the 
mortgage made to the defendant, were, at the commencement 
of the suit, held by John D. Jaques, not by descent or as heir 
of his (aiber, but as alienee of his co-heirs. Was the alienation 
to him in good Mth f I find, in the state of the case, no evi- 
dence to the contrary. The fiwls relied on are, that the proper- 
ty bad hek>^g^d to the deceased, and. that the alietiee i«|^,one _ 
of the administrators. These facts are, however, equivocal. 
Both are ceMeteut, nod ipay well suud with fairness apd iO; 
J. 1 
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reb. 1820. ' (egrily io ibe tlitmilion. The sHenaiion of these two sbtres 
Peo was made before the coromeDcement of the action agaiost the 
J«aact admioistrators. The personal estate was the primary fund for 
the payment of debts. It may have been in the present case 
apparently sufficient to discharge them. Subseqnent to the 
aiienat'iony by unforeseen losses or other adventitious eh^cum* 
stances, the face of things may have greatly changed. I apeak 
of these as matters which may have existed, witliofit saying 
that they did exist ; for the party whose interest it was to fur* 
msh evidence of bad fahh, if it existed, which we are net 
allowed to presume, but the contrary, has given us no light on 
these topics. And if John D. Jaques paid upwards of |1500 
to his brothers for these shares, as the deeds avow, and which 
has not by proof been gainsaid, then a somewhat strong infe* 
lence seems fairly to result, that he did not anticipate anjr 
jeopardy to these sharas from the debts of the decedent. It i» 
to be farther remarked, that as the matter appears on the doca- 
ments befoiv us, the alienation was not in satisfaction of an 
antecedent debt due from the alienor to the alienee, but an 
actual sale for a consideration in money paid. In Parret v. Van 
WinMe^ Chancellor WUlianuon did not consider the fact that 
the land bad belonged to the decedent as in itself evidence of 
bad faith in the mortgage. In Meat v. Orrery^ 3 Aik, 235, and 
in Nugent v. Gifford^ 1 Atk. 4^3, knowledge that the property 
assigned was assets, and the purchaser's knowledge of debts in 
general, were not of themselves, in the opinion of Chaneettor 
Hdrdwickej sufficient to affect the validity of ass^nmenta made 
fpT a valuable CQnsideration, and when no collusion existed. 
Without going beyond the matters presented by the sute of 
the case, I do not find in the alienatidfls by Thomas and 
Samuel Jaques, badges of fraud or any facts on Which a charge 
of bad f%)lh can be sustained. It follows then, that theae two 
shares or ninths of the premises in question, were bona fiim 
aliened by the heirs to whom they descended before the aetioo 
by the executors of Shotwell, was brought against thenk | and, 
consequently, they were beyond the reach Iff the execudoa 
issued on the judgment in that action. 
^ CM*ihe 9th day of July 18«l, John D. Jaques, •« is b^ 

forth in the sute of the case, mortgaged to the defendant jMasea 
Jaques, to secure the payment of a bond of f IMO frMi the 
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Diaths be bold by purchase already coosideredt and the. one f)«n 
ointk be bald by deacei»u The latter remaina to be ezamioed. j^^. 

lo the term of November, 1822, judglnent was obtained i« 
this court by (be executors of Shp^well against John D. Jaquea^ 
Oo the 9tb of June, 1823, a sale was made by the sheriff undtt 
an execution issued on that judgment ; and on the 27ih My, 
1824, a deed was executed by the sheriff to the pi^ent de* 
feodant. By this sale and conveyance, the equity of rf^emptioa 
of John D, Jaques in ibe three ninth pans, became vested in 
tbe defendant, subject* however, to such right, if any, as the 
eommencement previous to tbe sale of tbe actioo against tbe 
heirs, might have created in tbe one ninth part which John D, 
Jaques then held by descent ; for in the language of Chanul^ 
lor fVittiamson, the lien of tbe creditors attached upon the lands 
desceodad by the lestitulion of the Action againat the heirs. 

But as tbe mortgage from John D. Jaques to the defendant^ 
was made long prior to tbe commeocemcBi of the action agaio^ 
tbe heirs, if that was an alienation io good faith, within tbe 
meaning of the act of the. Legislature heretofore reeotioiied, ic 
will iift>rd a legal protection to the defendant, from any reoov' 
ery io the present action. First then, to examine the question of 
^od bith* The bond from John D. Jaques to tbe defendant; 
exhibiting erdebt due from the former to the latter, is a part of the 
state of the case, and the existence and fairness of the debt have 
not been in any wise impeached. It may well be supposed that 
the defendant knew when he took the mortgage that the land 
had belonged to John O. Jaques, deceased, and the manner by^ 
' which it came to John D. Jaques. But these matters have been 
shewn already to be insufficient to give the taint of bad faith to 
the transaction. And there is nothing in the case from which an 
inference can be drawn, that tbe defendant when he recrived 
the mortgage, knew there was any debt of John O. Jaques out* 
standing and unpaid ; especially as the date at which the defend- 
ant Ittcame equitably entitled to the benefit of the claim of tbe 
executors of Sbotwell against the administrators of Jaques, which 
VI the state of the case, as oqginally prepared, was left some^ 
what vague and indefinite, has been since fixed by doemne^ta 
Aimiabed to tbe court by the anorneys of the parties^ and now 
to be taken as part of the stale of ihe case, to have been the ^ 
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Feb. ig». gtb of June I82S, a diy long subsequent lo the date of the 
0M tBongage. It was however insisted by the pfointiff's counsel, that 
« mortgage is not an alteoation within the meaning of the Leg*- 
iskuire. For this doctrine I can find no support. A mortgagee is 
every where recognixed as a purchaser pro tanio. Cowp. 278. 
^John. C^ JfZsp.43a 

'Rj means of the sheriff's deed, so far fordi as li may extend, 
and by means of the mortgagCi the defendant has shewn a validi 
legal, an4 effectual defence against the present action. 

But it is farther insisted, that as the defendant in June 1833^ 
pending the action against the heirs became by purchase the real 
owner of the demand against them, and afterwards judgment 
being obtained, caused, for his benefit, the sale to be made, un* 
der which the lessor of the plaintiff claims, he cannot be per- 
mitted to say that by the sale no title was obtained to the three 
ninth parts which are in controversy. It is not however proved, 
nor even alleged, that the defendant used any frandulent sop* 
pression or concealnieal, or made any false suggestions. The te- 
▼y and sale were made and oondueted in the ordinary manner, 
and of consequence, subject to the mortgage, if the mortgage 
was, as 1 have sought to shew, a subsisting bona fide alienatioo. 
If a creditor having two claims, one secured by mortgage, should 
under a judgtnent on the other, sell the mortgaged premises, it 
would be in vain to say he had thereby defeated MV mortgage. 
Moreover in the present case, sis ninth parts of the farm of the 
deceased John O. Jaques did, as no one in this cause has dis« 
puted, pass to the lessor of the plaintiff by the sheriff's sale and 
conveyance. 

Drake, J. The history of the claim of Moses Jaques, the 
defendant, is briefly this, that in 18360, about four years after the 
death of John O. Jaques, from whom the premises in queation 
descended, John D. Jaques, one of the heirs at law, and then 
owner of three shares of these premises, executed to the said 
Moses Jaques a mortgage thereon, to secure the payment of one 
thousand dollars. After whieh, finding the executors of Shotwell 
prosecuting for a debt due to them by the deceased, he purchased 
thit debt and pursued the legal remedies for the recover of it ; 
first stripping John D. Jaques of all his remaining interest In the 
<&id landff and then pursuing the residue of the esUte in the 
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bands of the beirdat law, until finally, at tbe sheriff's sale when yeb.^i829. 
the lessor of tbe plaintiff beonmo the purchaser, he obtained his i>«n 

There is no pretence that the mortgage was not for a full 
consideration, or that the claim of the executors of Sbotwell was 
not just And if they were not objectionable, I cannot discover 
any fraud in the conduct of Moses Jaques, or that be was so 
' circumstanced as to be prevented from pursuing tbe legal reme^ 
dies (or tbe recovery of bb claims. The mortgage ai^ tbe judg-< 
ment agaifist John D. Jaques, and sale of his interest^ were mat* 
ters of pubKo record. Zophar Hetfield purchased with full 
knowledge of all the circumstances, aik) when he bid, could not 
have calculated that he was obtaining any interest in tbe mort- 
gaged premises; unless upon the ground, now urgefl by bis 
counsel, that tha debts of the ancestor, John O. Jaques, remain- 
ed a lien upon his lands, and that they could not be aliened by 
bis heirs free from the incumbrance of those debts until they 
should he-paid. 

Upon this question there has been much doubt, and it is sin* 
gular that it has not before this been presented for the determi- 
nation of this court, in as much as it is liable to arise upon almost 
every death of a person seized of real estate. 

By tbe common law, if the heir aliened before action brought, 
tbe creditor bad no remedy. This, however, was corrected by 
the statute 3d and 4th fFUliam and Mary Ch. 14.^ In New- 
Jersey, says Chief Juitiee KinHy, Coxe*s reports 1 33, " it has 
long been settled that lands are assets, in the hands of an execu- 
tor or administrator for the payment of debts, and that upon an 
action brought against either, the real estates of the testator or 
intestate are chattels, may be taken in execution, and sold for 
tbe payment of debts> and this without making the heir a party 
to tbe suit." But although this^may have been the law in 1792, 
the legtslalure thought proper to alter it in 1797, and by the act, 
Rev. Laws, p. 291, authorized an action to be commenced 
against the heirs, or against the heirs and devisees where there 
was a will ; and providing that if they had aliened or made over 
the lands descended, or devised, before action brought, such 
heir or devisee should be liable to-the value of the lands ; and 
that execution should go against such heir or devisee accordingly ; 
" But tbe lands, tenements, and hereditaments which were bona 
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Feb. 18S9. jn^ aliened before the acUon brought, sbaH oot he lieMe lo audi 

^]jjj ' execmioD." And if not liable to such ex^cuiioQ,io what mail* 

^r .!' ner should they be made liable i It is under such execution 

Van Hout«o. . . ^ . . . . . . . 

thai the plaiouff ftfl this case claims; and the statute expressly 

aayst that if the lands were bonajide aliened before auit broughti 

they shall not be liable to it. The only question then is» were 

they bomajide aliened ? As I ha^e said beforei no fraud ep^ 

pears, and it is not to be presumed. 

The pl|jntiff in this case can derivQ no benefit from the act 
of 1799, making lands liable to besold.ihr the paymeal of 
debts; Rev. law$^p* 430. He does not claim the beoefitofany 
proceeding by the executor or adminiscrator lo sell the Jaods to 
pay debts after the personal assets proved deficient There has 
been no applieation to the Orphans' Court, or order for salel 
And if there had been, it has been decided by tbe chanoeBor in 
the case of Parret v. yan Winkle aod Van Riptr^ that uader 
that sutute the lands are bound only from the time of obteioiog 
tbe order for sale. 

The legislature of New-Jersey k/kve lately passed a law upon 
this subject. By tbe act of December ISih 1825, they have not 
merely limited the continuance of the lien upon lands for the 
debts of the ancestor, but they have expressly created thai liea 
for the term of one year ; thus giving a legislative exposition of 
the previous statutes. Upon the whole, I am of opinitfii that the 
plaintiff should not recover the mortgaged pvemises. 

. liOt there be judgment for the defendant 



BKN f^ dem. GEORGE LORRrLLARD agaimi ADRIAN VAN HOUTEN. 

If the suliBcribiDg witnass to an instruroeDt reaicle out of the raacb 
of the process of the court, bis haad-writiDg may be proved. 

In an action of ejectment brought by the assignee of a mortgagee 
against a mortgagor, upon a mortgage given to corporation it is noC 
necessary to produce the charter of incorporation. The admission by 
4he defendant himself in the deed of mortgage, is sufficient proof when 
imcoDtradicted, of the existence of the corporation. 

This ejectment was brought to the term of May 1828, apoa 
a demise by Cu tiorrillard, the 30th Augiyt, 1826| of a oetton 



Digitized by 



Google 



I 

mill tnd liro acres of land, in ibe township of Acquackanonk Feb. I8t9. 
and county of Essex. The defendant pleaded not guilty. Deo 

The plaintiff produced a bond, together with a mortgage, Vati Hooua. 
purporting to have been given by the defendant to thePaterson 
Bank by its corporate name, and P. Dickerson subscribing 
vfiiness. The mortgage purported to have beeh assigned after- 
wards to G. Lorrillard by the Paterson Bank, under the cor- 
porate seaV, and William SIossod to be the subscribing witness' 
tbejreto. P. Dkkerson, htjt^ sworn on the part of the plaintiff, 
testified, that the bond and mortgage were given in bis preseofie, 
and that be subscribed bis name to each as a witness* He fur- 
ther testified that William Sloason^ the subscribing witness to the 
assigoBient, resided in the state of New-Tork, and that the s«g« 
nature of bis name as subscribing witness to the assignment, 
was the hand-writing of the said William Slosson. He further 
testified that the seal afiixed to the said assignment, waslfae com- 
mon seal of the Paterson Bank. 

Joiin W. Berry, being sworn on the part of the plaintiff) 
testified that the boundaries expressed in the mortgage compre- 
hended the premises in question, and that the defendant had 
been in possession and carried on the mill from about Septem- 
ber 1S27 until the summer of 1829; that the defendant bor- 
rowed a bale of cotton from him to spin in the mill, during the 
summer. 

Jer^iah Mitchell, being also sworn for the plaintiff, testified • 

that the mortgage comprehended the premises in question, and 
that the defendant carried on the mill ; and on cross ei^amina- 
tion he said that the defendant's son was agent for him, and 
that he, the witness, always understood that the defendant held 
possession till this summer.. 

The plaintiff's counsel then offi^red to read in evidence the 
bondymorfgoge, and assignment, but the defendant's counsel ob- 
jerted to reading in evidence the deed of assignment^ be/^use 
it had not been proved by the instrumental witness, whose evi- 
dence it was argued could not be dispensed with, for if personal 
ottenditoce could not be procured, his Evidence might iiave been 
taken by comaatssion. It was also mentioned that the corporate 
charter ought te have been produced. The court decided, that 
proof of the band-writing of an instrumental witness was leg4 
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Ftb. 1820. and competent evidence of the execution of a deed when tue 
Dee wiiness resided in another country or state, beyond the reach of 
Tm u'«Bt»B ^^^^ process ; that the defendant could not be allowed to deny 
the existence of the corporation which he bad admitted in the 
bond and morigage under his hand aud seal. Whereupon the 
bond, mortgage, and assignment, were read in evidence,^ and 
the jury found a verdict for the plaintiff. 

Upon a motion for, a new trial — 

Vaniirsiah, for defendant, shewed,lleason 1. The instrument 
taV witness to the assignment read in evidence was not exam- 
ined. 9 Starkkt Ev. 538, shews the English rule of law, and m 
a note containing the American cases, mentions those states, in 
which the examiAation of the instrumental witness will not foe 
dispensed with, if it can be obtained by commission. 

Reason 2. No legal evidence given, that fhe Peterson bank 
are a corporation. 

It belongs to government to create corporations. Individuab 
cannot give a name to several persons whereby they may soe^ 
a suit in the name of a mercantile firm cannot be sustained ; so 
decided in our reports. 

In a suit by a corporation, and the general issue pleaded ; they 
must oa the trial prove themselves a corporation. 8 John. IL 
378. 14 i6. 245. 19 ib. 300. 2 Cowen, 770. 

And it is insisted that a party deriving title through a corpora* 
tion must, on the trial, give the same evidence when the general 
issue is pleaded. 

P. JD|^er50fi. In answer to the first reason assigned in this case, 
the plaintiff insists that the principle is now well settled in New- 
Jersey, that if the (subscribing witness to a deed reside without 
the jurisdiction of the court, in aoothet state, it is competent for 
the party, (after proving the fact of such absence of the witness) 
to prove his hand writing, which is sufficient to adroit (he deed in 
evidence to /the jury. 12 Jlfod.«07. 2fi«/250. 4 JohMon*$ 
Rep. 461. I Johman's case$ 230. 6 Sergeant and Raude 311. 
4BaIi/ei{322. 

As to the 2d reason, the plaintiff insists in the first place that 
it was not urged upon the tt^al at the Circuit, and therefore can- 
not be taken advantage of upon this motion. 6 Sergeant and 
itoMfo 14. 
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But the reason k without fouodayoo in kw, even if it had F»b. ig». 
b^n urged upon the tria^for the defeodant had admitted the pen 
existence of the corporatioo tmder bis hand and sea), aod ought ynnMlBt^o. 
not to be peitnitied to deny the extsteoce o( that corporatiouy 
and more particularly as against a bona fide assignee. 14 John- 
$(m'$ Rep. 23Q. 

EwiNG, C. J. The first reason assigned for a new trial is, that ^ 
the instrumental witness of the deed of assignment of the mort- 
gage should have been produced and examined, or his evidence 
taken by commission ; and that, though he was proved to reside 
out of the state, secondary evidence was inadmissible. In Van- 
doren v. Vandoren^ 2 Penn. 1022, this court said, the rule 
which now obtains is, that if the subscribing witness resides 
out of the reach of the process of the court, bis hand-writing 
may be proved. The rule in England as laid down by Starkie^ 
2 volume 338, is, that secondary evidence may be given if the 
witness is abroad and beyond the process of the court, whether 
he be domiciled there or not, as in Ireland. The same rule la 
adopted in the courts of several of the states of the union, al- 
though in others a different rule has prevailed. 

The second reason for new Urial is, that it was not proved 
on the trial that the President, Directors and Company of the 
Paterson Bank were a corporate body.* A number of cases 

* Note bt thb Rs^onfBR. — ^Notwithstanding the oases cited 
by the defendant's counsel, from the New-Tork reports, the 
later, and, I think, better opinion is, that upon the general 
issue it is not necessary to prove the corporate capacity of the 
plaintiffs. In the case of Conard v. The Mantic Insurance 
Company I Ptter$^ Rep. 450, Juitice Story says, 'Mhe first 
exception is, that the corporate capacity of the plaintifis was 
not regularly proved, before the introduction of the respottden- 
iia bond. It is to be considered that this was a trial upon the 
merits ; and by pleading to the merits tbe defendant necessa- 
rily admitted tbe capacity of tbe plaintiffs to sue. If be intended 
to take the exception, it should have been done by a plea in 
abatamenS and his omission so to do was a barrier of this ob- 
jection." See also the case of Den ex dem. State of New- Jersey 
V. Holmes aod Dunham^ 2 Peitn. Rep. 1050, under what cir- 

eumatances a corporation may be presumed. 
Mm 
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Feb. 16201. ^ere cited to prove, that m an actioo by a corporatioiii on a plea 
3^1,^,.^ 0f tbe general issue, proof oiusi be made of ihe extsience of the 

Scheack corporation There may be strong reasons for requirhig a cor- 
poration bringing a suit to shew it has legal existence and there- 
fore a capacity to come Into court and maintam such suit. The 
present action, however, is not by a corporation but by ao ordi- 
nary person on a mortgage assigned to him by the corporation. 
In such case the admission by the defendant himself in tbe deed 
of mortgage under big hand and seal is, as against btm, sufficient 
proof, when uncontradicied, of the existence of tbe corporaiioft. 
Henriquei ▼. The Dutch Wat India Company, 2 Lord Rayn. 
1535; Dutchesi Cotton Manvfactoring Company v. Davis, 14 
JoAn.245. In the latter case, Chief Justice Thompson said: 
The defendant having " undertaken to enter rato a contract with 
the plaintifTs in their corporate name, he thereby admits them to 
be duly constituted a body politic and corporate under such 
name." In the Mayor, ^c. of CarlUe v. Blamire, 8 East 487, 
the issue was, whether the corporation was known by a certain 
name at the time when the ancestor, under whom the defendant 
claimed, granted a water course to h, and the deed of tbat an- 
cestor describing the corporation by that name, was held to be 
sufficient evidence against tbe defendant that the corporation was 
then known by that name, especially as it was not encountered 
by any other evidence. 

JtM^ltvent for the plainti£f. 



PETER S. SCHBNCK againtl THE EXECUTORS OF JOHN SCHENCff, 
DECEASED. 

If the summons issuing out of thia court, calls upon tbe defeadanls to 
antwer the plaintiff in a plea of trespass, ood also to a biH to be exhibi- 
ted against the defendants to the damage of the plaintiff *8000, and the 
declaration is m assumpsit, the defendant may cra^e oyer of the writ and 
plead in abatement, the variance between the aanmons and the decla- 
ration, and sach plea will be good. 

W: Halsted, for the plainlJfF. 
VrooMf for the defendants. 

The Chief Justice delivered the opinion of the court • ■ • 
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This ct8e comes before os on a demurrer to a plea in abalo- ^^ ^^^' 
ment, in which the defendant, after oyer of the writ of summooi, SckMiek 
whereby the tctioo was cocnnieocedy alleges a Tanance between 
the writ and the declaration in this, *^ that in and by the said 
Wf it the said defendants are summoned to answer unto the plain- 
tiff in a plea of trespass, and in the said* declaration founded on 
the said writ, the said plaintiff complains of the defendants of a 
plea of trespass on the case upon promises.'^ 

The summons requires the defendants " to answer unto Peter 
S. Schenck of a plea of trespass ; and also to a biH of the said 
Peter then and there to be. exhibited against the said Darid 
Manners, Garret Schenck, and Peter Voorhees, executors as 
aforesaid, to his dstnage, eight thousand dollars.*' The declft* 
ration is in assumpsit, containing the common counts for work 
and labour done, money lent and advanced, money paid, laid 
out and expended, goods, wares and merchandise sold and de- 
livered, 'and a count on a subscription to pay a sum of money 
to assist the plaintiff in erecting a grist mill. 

Between the action of the declaration and the action of the 
writ, there is clearly ihe variance averred by the defendants in 
their plea. The latter is trespass. They are required to answer 
^* in a plea of trespass," and although the words, '* and also to 
a bill,'' &c. are added, yet no other form of actioi^ is express- 
ed> and hence the writ must necessarily be either a writ in 
trespass or without form of action. It is probable the person 
who drew the writ, intended to pursue the fbrm of the court 
of King's Bench, and the ancient form of this court, inserting 
the clause of trespass and the ac eiiam, in the latter of which 
be inAy have intended to express some other form of 
action ; but he bas not done so, and the writ stands therefore 
an informal i«^rit in trespass. In the case of The Bank cf ISTtvh 
Brunswick r. Arrovmniih^ 4 Hal$t, 284, we held that the 
declaration must conform to the writ. Such conformity is requi- 
red, as well by the roles of the common law, as by our statote, 
which forbids the practice of declaring, by the by ; a ^actice 
introduced into ibc court of Eing^s Bench, in consequence of 
their peculiar mode of acquiring, by fiction, jurisdiction of 
certain civil action^. In the same case, we also held that a de- 
fendant may avail himself of a variance between the writ and 
declaration, by oyer and plea in abatement. Chirac v. j?etmefer* 
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Feb. 18^. 11 Wheai. 302, variance between the writ and declaration 
8ebMick n»y b^pl««dcd io abatement. 

g»^ Let judgment on the plea in abatement be eaterad for the 

defendaots. 



GARRET BCBENCK, PETER V00RHEE8, AND DAVID MANNBBS, 
EXECUTORS OF JOHN 8CHENCK, DECEASED, .iff«tiiiC PETER 
8CHENCK. 

A plea in abatemaDt to a declaration in aaanoipaU, that another ac^ 
tioD bad been previously commenced by the defeodant against the plain- 
tiflT, in which the matters mentioned in the declaration might be aet ofT, 
kgood. 

What the parties in pleading have agreed/and admitted, mast atand 
in that action, and as between them for truth. 

Vroom, for plaintiffs. 

Wm. Hoisted^ for defendant. 

The Chief Justice delivered the opinion of the court. 

The declaration in thi? case is in assumpsit, for use and oecu« 
pation on promises to the deceased, on an account stated widi 
the deceased^ and for use and occupatioO| and for interest, upon 
promise^ to the executors. 

The defendant has pleaded in abatement that previoas to the 
suing oiit of the writ against him in this action, be sued out of 
this court a. writ of summons in case against the plaintiffi, ex- 
ecutors as aforesaid, for eight thousand dollars damages, which 
was duly served on themt aod the action thereon is still depend^ 
ing before this court $ that he filed a declaration in the said ac- 
tion against them; and that the cause of action for which he is 
now sued* io the present action arose previously to the suing out 
of the laid summons by him against them, and may be set off 
and settled in the said action so depending agjBiost them. To 
this plea there is a generlil demurrer and jqi^der. 

The matters stated in this plea being admitted by the demur- 
rer to be true, the question arises whether an action having been 
previouslj commenced, in which^ the loatters claimed io th^ 
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prtMAt suit may he made the $ubj«ci of set off, the delTeodaob ^f^^-^^^- 
10 that acMD, now the pkintiflSi, could kwfully iostituie this suit. scheDck 
The aohitioo of this question is ibood in our stauite, ** coo- scbeoek. 
cerning obligatioasv and to enable mutual dealers to discount." 
Rev. Laws 305. In the eleventt section it is enacted^ that if 
any two or more dealing together, or baring dealt together, be 
indebted to each other upon bonds, bills, bargains^ ooniracts, 
promises, accounts, or the like, and one of them or his execu- 
tors or administrators commence an action against the other or 
bis executors or administrators^ if the defendant cannot gainsay 
the deed^ bargain, contracit or assumption upon which he is sued, 
k shall be lawful for such defendant to plead payment of all or 
any part of the sum demanded, giving notice in writing with the 
plea of what he will insist upon at the trial for his discharge, and 
to give any bond &c. so given notice of in evidence; or else 
be precluded fnem bringing any. action for that which he might 
or ought to have pleaded and given in evidence. By the previ- 
sions of this section, the defendant is compelled. When an action 
is brought against him in which a set off may be made, to ofier 
bis demands by way of set off; and 6iling to do so, is prohi- ^ 

bited from .making them the subject of an action. An action 
being instituted against him, be is required to claim a set off in 
It, and is precluded from bringing an action for such demands 
as he might set off. The proper course of proceeding is fixed 
by the commencement of the first action. The defendant is 
required to plead payment, to give notice, and, on the trial, to 
^odoce evidence of his demands. If he omit to do so, he is 
prohibited from bringing a subsequent action ; and it equally and 
necessarily follows that pending the first, he is precluded from ' 

instituting, another. The obvious spirit and policy of the statute 
waa iH>t only to encourage, but to enforce the adjustment of ^ 
such demands in one action. If it be objected that a person 
who justly anticipates an action against him, may, to create 
delay, or to procure some undue advantage, himself becoaie 
plaintiff, the answer is, that a consequence of th^ kind, very 
little however to be feared, is the error of the law not of the 
interpretation ; and if the situation of plaintiff brings with it 
any benefits, the way was equally open to the other party to 
have become so ; and the wisdom of the laV has long said, 
vigUantibun non^ormientibuB jura stUfveniuf^i. The prohibitory 
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Feb. I8fi^ eltuse of our statute is doc coMuaed in the Engiigb ttat^M of 
Scbeook set off. Uoder tbein it is optiona] vitk the ckfeodmi wbether 
' Scbeock. ^^ ^'^^ muivBy or avail bimaelf of ifa« priWIege. il» may, if be 
please, omit to ctaiin it, and for his ikroaiKis iostitutd anoilier 
action. Montagu en set off^ Sf • The qwsttoii now before ns 
could not, ibereibre, baire arisen there ; and acoortfingty, we do 
not find in the books of praetioei the preoedtot o( a plea of diis 
nature, nor an ad}odged oase on the point, in the reports of 
Westminster HaU. The same rule prevails in most of. the states 
of the Union. The stauite of New-Yofk, which authorises a 
set off in the practice of the higher courts, has been held to be 
not compulsory, and that a defendant may waive the set off 
and resort to an action. Rn. Ltntm, Edii. cf 1807, Sess. 24, 
eh. 90. Carpenter v. ButterJieU, S John. ca. 146. In thestatotn 
of that state for the recovery of debts under twenty- five ddkrs, 
in the justices' courts, Rep. Latos, cA. 165, ffae prebibirory 
daOse is inserted : the defendant is allowed to set off any ac- 
count or demand against the plaintiff, and if be neglect or refuse, 
be is precluded from having any action for the same. Under 
^ this statute, in the case of Dovglass v. Hoagj on eertiorari, 1 

John. 283, a plea in an action before a justice of the peace, 
that the defendant had previously oommenced an action against 
die plaintiff before another justice of the peace, in which the 
plaintiff ought to have set off bis demand, was sustained. Tbo 
obligation imposed on tlie defendant by tbe statute to set off his 
account or demand, is tbe principle on which. Ms deci9»n was 
placed by the court. " T<y •permit," says Thompion^ J., very 
appropriuteiy, "a defendant against whom a suit is brought 
immediately to commence a cross action, and endeavour to 
have his cause brought to trial first, and to compel the plaintiff 
in the first action to set off hia demand in the second, would 
not only be throwing on him the costs of his own suit, wfaiefa ho 
had a legal right to commence, but would be opening a door to 
that kind of strife and vexatious practice, which ought not to 
be countenanced." In the case of Toumsendv. Chase^ I Gowen, 
116, the same court held a similar plea to be a good bar. 

It is suggested that the acUon brought by the defendant and 
mentioned in tbe plea before us, is, to truth, that which was 
commenced by summons in trespass, in which we have just 
now delivered an opinion; and tbat being in trespass, and the 
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p«rty.4faerefore irrtgiiltrijr i}(i« taring ia asaanpsil^ there was y»b. i%S9. 
really no soeh action ptevioosly commenced^- as is averred ta i>eii 
the |4ta. But it is clear thai, in examining the present CMe, we sa^no% 
cannot look bejrond the pleadings of the parties. The defend- 
ant avers the peidency of a former acttoa in ca$e, in which the 
Buitters of the present salt might- be set off. The plaintifis' by 
the demurrer admit these allegations lo be true. What the par^ 
ties in pleading have agreed and admitted, must stand as between ' 
them and in this action for truth. The State V. CrotpeU, 4 Haiti. 
41 1 . If the plaintiff intended to controvert the existence of such 
previous action as is set dp hi the plea, they should have filed a 
replication instead of a demu/rer. 

Le( there be judgntent on the plea in abatement for the de- 
fendant, 4Nth leave lo the plaintiffs to withdraw their demurrer 
and reply. 



JOHN DfiN ex detn, WILLIAM BROWER agakut JOHN EMERSON. 

m SJSCTMEKT. 

The ftrit two reasons reHed upon io this case fbr a new trial, viz : 
that the verdict was against evidence, and that the charge of the court 
was erroneous, were not abstained in point of f%^ct. 

Where the jury is tailed upon te weigh the eontrad^ctofy testlmoay 
of two surveyors, it is not an objection tathe charge of the ju4ge that 
he told the jury ** that in estimating and compaTihg the conflicting 
optnions of the surveyors, they should not overlook the fact that the 
plaintiff's surveyor was the same man by whom the lota were originally 
surveyed and laid out.'* 

Thi6 was an action of ejectment, tried at the Essex Circuit^ 
before hia Honour the Chief Ju^e^ and n verdict found fo^ 
the plaintiff A rule for a new trial was obtailS^d, and argued by 

Frdinghuysent for the plaiotiff, - 

P&. ^ekenmt^ for the defendant. 

The Chief Justice delivered the opinion of the cpurt. 

The firat reason assigned for setting aside the verdict is, that 
the jury erred in point of fact, or, in other wordS; that the ver- 
dict is against the evidence. 
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Fob. 1889. Tba parties to the catwe are f b? owners of adfoimiig lots in 
^^ the town of Patersoo. Botb lots, with others hi the vicioitj, 
^ ^' formerlj belonged to the same ^reoo, Abraham Van Hoot«i« 

« In 1813, he divided a large lot into divers smaNer lots ; one of 

ibeoit called No. 1, he oonvejed bj deed, to Bvam ^nd Jaoes 
Van Blarcoro. Two others, No. 2 and No. d, he granted by 
one deed, of the same date with the former, to the person who 
conveyed them to WilHam Jacobs, under whom the defendant 
holds possession. Another lot. No. 4, he conveyed to the lessor 
of the plaintiff, describing it as he had done the others, by 
course and distance, and bounding it on the lot No. 3. The de- 
fendant, who sometime since erected an house, placed it, as the 
lessor of the plairf^ff alleges, although warned at the time 
against doing so, upon his lot ten incoes in the rear, Al fifteen 
inches in the front. According to the deeds, the easterly line of 
the defendant's lot is the western boundary of Ibe other. One 
line is common to both, and the true location of that line is the 
matter in controversy. The defendant says these lots all bound 
on Van Houteo street, and their lines lie at right angles with H; 
' and the deeds shew jdiis to be true. He says bis surveyor ascer^ 
tained the course of Van Uout^n street to be N. 83 deg. 30 
min. W.y and running from the corner of the defendant's bouse 
on the street, a course S. 6 deg. 30 min. W., at right angles 
with the street, he struck the rear line of the lots, or the socie- 
ty's line, as it is called, about four inches to the west of 
Brewer's corner. Hence running from that comer, reversing 
the course, N. 6 deg. 30 min. £., which line would be four 
inches easterly of the other line, the house of the defendant 
would be found entirely to the west of the line, and therefore 
not within the plaintiff's boundaries. The jury, however, did 
not adopt this line ; and bea||n, says thai defendant, the jury 
erred. This concldHkn, as is manifest, is jbunded enthviy on 
the assumption that the true course of Van Houten street is N. 
83 deg. 30 min. W. ; and if this be not so, some other course 
than 6 deg. 30 min. will be neoessary to form the right angle. 
But in what way did the surveyor ascertain N. 83 deg. 30 mjn. 
W. to be the course of Van Houten street ? Not from the 
deeds ; for they give it N. 83 deg. 20 min. W. Not ttom the 
Society's line, as slated in the deeds, for this also is given N. 83 
deg. 90 min. W., and Van Houten street appears fn>m the deeds 
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td bd panllel to it.. Ww it rrom an observatioti witl; bis compass ^^' ^^ 
Jo tbe street? or by tbe fronts of the houses? Be did not in* dca 
form the jury. And as so mtioh depends on the accurspcy of smencm 
tbi^ first step, in order that its. correctness might be tested and 
shewn to be a safe reliance, the method of its ascertainment 
ought to have been distinctly stated Neither the argaoieot nor 
the evidence then can be entitled to much weight, unless the 
course used by the surreyor is shewn' conclusively to be the 
course of Van Bouten street. It was insisted by the defendant's 
counsel, that this street is a fixed landmark, and entitled to 
prevail over, or rather to regulate^ other lines both in course 
and distance. But the question recurs, what is Van .Bouten 
street ? What is its course ? If that coui%e is entitled to the 
respect of a fixed boundary, it ought to possess more cenainty 
than baa yet been shewn to belong to it. For whetber the course 
is to4>e ascertained by actual observation, or by the situation of 
the houses, which may or may not have been accurately placed^ 
or from the various deeds which border on it, has not been set<^ 
tied. Inasmuch then as this evidence and argument assume a 
projroeition which was in itself an unsolved problem, it cannot be 
said the jury erred in not yielding to it, if on the part or shew of 
the plaintiff there was satisfactory ground on which to rest their 
verdict. The evidence exhibits the following view, which has, it 
may be presumed, been adopted by the jury. The line in dis- 
pnte, is the third line of the original deed under' which the de« 
fondant claims and the first line of the plaintiff's deed ; the course 
and distanee are the same in both deeds ; and they are in fact, as 
already remarked, one common line. The beginning corner of 
tire plaimiff 's deed, whi<^h is also the third corner of the defend* * 
ant's deed, is uadisputed. This corner then was taken by the 
plaintiff's surveyor as his starting point. Be also ascertained 
tbatit wascorrett, by beginning af-an house which stands at the 
junction of Prospect and Boudinot streets, which is the first cor- 
ner of lot No. 1. of these lots, and running thence along Pros- 
pect street the given distance to th0 Society's line, and then along 
that Ifoe, thetequired distance of lots No. 1 and S and 3, where* 
by he came out ^hhin two or' three inches of the acknowledged 
comer of lots 3 and 4. Starting from this corner, he ran a course 
N. 6 deg. 40 min. E. the course called for in all the deeds, and 
which is not by any evidence shevfn to have bee^ oHgiaally er- 
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Feb. 1919. roneous ; and the line thus ruD, passed through the house of the 

^ defeDdtDt ten inches in the rear and fifteen inches in the front, 

,!_ and shewed, if it was correct, that the defendant had so raucb 
ancroacbed on the lot of the plaintiff Now this line was cti- 
denlly correct, if the surtiog point was right, if the course nm 
was true, and if the work of the surveyor was skiMully performed. 
But the smrting point was undisputed 5 the course assumed is 
that which is given in all the deeds, including those by which 
the lots were originally laid out and conveyed j and of the accu- 
racy of the artist no doubt is expressed. It may, however be 
asked, does the line as thus«in form a right angle with Van 
Houten sUeet ? \i ceruinly does if 83 deg, 20 min. be the 
course of that sUeet | and that such is the true course is abund- 
andy shewn, whatever may be the present ra»ge of the street, 
or situation of the adjoining houses, from the contents of the deeds; 
which according to the evidence is the only true source whence 
the course may be deduced ; and which street it was said, by the 
defendant's counsel, on the argument, was formed in 1813, by 
the laying out of these lots and had not before existed. 

Another part of the evidence received, it may be presumed, 

sohie attention from the jury. In January 1824, William Jacobs, 

the real defendant in the cause, became the owner of tots No. 2 

and No. 3. In the month of May of the same year, he purchased 

and obtained a conveyance from Abraham Van Houten, of a 

gore or triangulsr piece of land lying eastwardly of the lot theo 

owned by him, and between it and that of Brower. This goro» 

according to the description in the deed extends easterly along 

Van Houten street, sixteen inches from the north east comer of 

William Jacobs' lot. Upon this gore io part, the house occupied 

by the defendant is placed, for his surveyor testified that the line, 

as he claims it, just cleared the house. On the trial, the existeiice 

of this gore between the lotsHtnd the tide oC Jacobs to it, were 

strenuously urged 5 but on the argument of the motion for new 

trial, very properly abandoned, in as much as since lot No. 4 ot 

Brewer's lot bounds on lot No. 3 or Jacobs' lot, there can by no 

possibility be a gore between them. If, however, the east side of 

the house was placed, unfler the supposed strength of that deed^ 

fifteen or sixteen inches easterly of the north east corner of lot 

No. 3, it will be seen at once that the easterly line of that lot as 

then considered, corresponds with the survey now made by ths 
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{Jainttfl^ for. the pltiotiff's surveyor says, bis line struck the bouse ret», iaa». 
tetriEiches io tbe rear and fifteeo iocfaes io the froDt ; and iar- Den 
tber that the *' house is a liitfe skewing and is not set exactly EmenoD. 
square/' If then the jury believed, from the evidence, that the 
plaintiff's line as now run coincided wiih the line taken and doem* 
ed to be the true line in 1824, prior to the oceurreoce of any con- 
troversy, they may with propriety have given some weight to the 
fact in settling any doubts which had been raised. 

On the argument it was strongly pressed, that Brower had the 
distance called for by bis deed, 30 feet on the street, exclusive 
of the part claimed by him from^be defendant, or in the words 
of the witness, " measuring from the end of Emerson's housCi 
to the middle post of Brewer's fence, and the distance is thirty 
feet and six and a half inches ;" and measuring the whole length 
of the street from the turnpike up to Emerson's corner, and it 
is 456 feet and some inches ; according to which there is 30 feet 
and the fraction of an inch for Brewer's lot, clear of the line as 
claimed on the part of the defendant. But it is obvious to the 
slightest reflection, that no dependance caii be placed on this 
course of reasoning. ^For the necessary order of things is exactly 
reversed. The north east comer of lot No. 3, is not fixed by itf 
distance from the northeast corner of Brewer's lot No. 4, nor by 
lis distance from the turnpike ; but on the other hand the northeast 
comer of lot No. 4, is fixed by its distance 30 feet from the north 
east comer of lot No. 3, which of consequence must be first as- 
certained, tbe line of lot No. 4, ranniog as described in the deed, 
and as already mentioned, along tbe easterly line of lot No. 3fifi 
its corner on Van Houten street. If instead of giving tbe distance, 
on the alreeti of Brewer's lot, the surveyors had given the dis- 
unce of the defendant's or Jacobs' lot, more elucidation might 
perhaps have been obtained ; for if in tbe defendant's front on 
Van Houten street, measuring from tbe north east corner of lot 
No. 1, there would be according to the plaintiff's claim sixty feet 
less fifteen inches, tbe defendant would not then have, what his 
deeds, entitled, according to the manner in which they are drawn, 
to be first satisfied, distinctly demand ; but if in the defendant's 
front are contained sixty feet and fifteen inches, then additional 
strength would be given to the plaintiff's claim. From tbe.absence 
of any evidence on this point, the jury may have fairly drawn an 
inference, since, it cannot well be supposed to have escaped the 
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f •b. 1999. TigUtneaof tbe tMendtni's sucvayofy^bose loiig empetieate was 
" jjgj, a matter of testimony, to shew, if the trudi would btre siistaiDed 
HL^ bim, that the plaintiff's claim did iW leave the defeodaoltheez* 
tent of front to which his deeds entitled bim, and entitled him, bm 
already remarked, in preference to the claims of the plaiaiifil 

From a careful ezamioation of the^videoce, I can find ae 
satisfactory proof that the jury have erred, or tfaat ifaoir Fardiet 
is in any measure inconsistent with the evidence. There is a dis- 
crepancy in the observations of the two surveyors not noticed jQ;n 
the argument at the bar, which although it does not shew -who is 
wrong, clearly proves that bot|^ cannot be right. The defendant'e 
surveyor says a line run from the common corner of the parties 
on the rear in the Society's line N. 6 deg. 30 min. E. would 
clear Emerson's house. Tlie plaintiff's surveyor says, a line 
run from that corner on a course N. 6 deg. 40 min. E. strikes 
Emerson's house ten inches in the rear and 15 inches in tbe 
front. But the latter line according to the course should tie ool 
to the westward but to the eastward of tbe former. 

The second reason uf ged for new trial is, that tbe charge to^ 
the jury was erroneous in the method stated to them whereby 
they might asceruib the position of the line in dispute. The 
part of the charge objected to is in these words. *' There is, it 
appears to me, a plain simple and easy mode whereby to ascer- 
tam, locate and fix the line. Each lot according to tlie succes^n 
of numbers is made to depend on the next preceding lot. liOt 
No. 1 is bounded by three streets, and extends thirty-four feet 
three inches on the Society's line. No. 2 is bounded by lot No. 
1 ; No. 3 by No. 2 ; and No. 4 by No. 3. Locate No. 1 and you 
have the western boundary of No. 2. Lay out No. 2 aad No. 3 
which are thrown together in the deeds from Van Houten to 
Parke, and from Ryerson to Jacobs, and whose description h 
precise, and you thus find the eastern line of No. 3, the line ia 
dispute on this occasion ; for by tbe terms of the deeds, die 
eastern line of No. 3, and the western line of No. 4, are the 
same. Hence a satisfactory mode of ascertaining the true posi^ 
tioo of this line is presented." The argument is that the direc* 
tion to go to lot No. 1, was wrong, for that as lots were laid out 
in the whole extent from Prospect street to the turnpike, the jury 
might with equal propriety have been directed to begin at tbe 
latter and go back to the premises in dispute. There is, however. 
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nojoluiity in this aq;aiDei)t, nor jopport for tbis ob^ectioo. It r<b. I8g>. 
can only gain credit firooi overlooking tbe language and structure Deo 
of ihedeeds. If there was no error to be corrected, tbeo the EwMnoo. 
result wouM be the same which ever mode was pursued ; 
bat if there wss an error to be corrected, and the existence 
of this suit and of the deed for the .gore made in 1824^ 
may serve for proof that «o*error in some way, in opinioo at 
least if not in iact existed, then the mode to be pursued ^s evi- 
dently to locate the lots in the succession which the description 
in tbe deeds pointed out. As the eastern line of lot No. 1, was 
made to form the western line of lot No. 2, the former of these 
should be first settled — And so, of the rest. To set out at the 
turnpike and run the other way, would require the eastern line 
of lot No. 3, to depend on the western line of lot No. 4, the re^ 
verse of what tbe order of the deeds prescribes. Suppose the 
fact to be that there is not space enough to satisfy all the deeds « 
Lot No. 1, must be first satisfied in fuU tale. So of the others in 
succession of numbers. It was properly remarked by the defend- 
dot's counsel, on the argument, that the rule to find out the true 
line was the actual location of the lots not the numbering of 
them : But then it will be seen by tbe deeds that the location 
is made to depend in a measure on the numbers. If a location 
ia made commencing at tbe turnpike and ruimiog westerly, the 
deficiency, if any exists, must be thrown upon 1q| No. 1, and so, 
the westerly line of k>t No. 2, being found will serve to fi*^ tbe 
easterly boundary of No. I ; whereas, the (^ain and unequivo- * 
cal hnguage of the deeds, requires the converse of this proposi- 
tion. 

Another ois^ection to the charge is, that the jury were told 
that " in estimating and comparing the conflicting opinions of tbe 
surveyors, they should not overlook," among other things which 
were stated to them, ** the fact that Vanzaun, the plaintifiT's sur- ' 
veyor, was the^same man by whom the lots were originally sur- 
veyed and laid out." This remark, it is objected, was as much 
ns to tell the jury they ought to give some vf eight to. his testi- ^ 

mony on that account. And is it not true that they should have 
done so f How much weight was not hinted, because of that the 
jury were to consider. It was the duty of the court to present to 
the juty snch topics asjwere worthy of their attention. If tbe 
fact was unworthy of attention, it was wrong to recommend them 
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Feb. isao. jQ cansider it. But if, caitru paribus^ the forvejon wera of 
VftDckiren equal merit and standing, and I ara not aware of any diAreoce, 
v«ndor«n^ except in this respect, exbiUfed by the evidence, he who had 
himseK originally surveyed and laid out these lots was, oo that 
account, entitled to some what more of confidence than a stran- 
ger. If this be not so, there must be some peculiarity io the 
business of surveying, which renders practice and experience of 
l^ss v)|||e than in any other department of art or science. 

Judgment on the poslea. 



WILLIAM A. TANDORENr againU AARON VANDOREN AND AARON 
VANDOREN, JUN. 

The propriety of an appeal should appear on the foce o\f the appeal 
papers sent to the coutt of Common Pleas, and if it does not, that 
ODort may dismiss the appeal. 

If it appears by the transcript, that the justice took time to advise, 
and it does not appear that the defendant attendf^d at the t\me the 
jud|rment was rendered, the court of Common Picas may dismiss the 
appeal. 

This was an application for a mamfaintcf , to be direfcted to 
the Court of Q^inroon Pleas of Somerset, to command them to 
restore an appeal ; and came before this court upon the following 
state of the case, agreed upon by parties, viz. : 

This cause came on for hearing, before the judges of the 
Court of Common Pleas, in and for the county of Somerset. 
Whereupon the attorney for the appellees read the transcript of 
the justice, and by him sent up with the papers, from which it 
appeared that the parties attended before the justice on the re* 
turn day of the summons. The plaintiff filed his copy of ac- 
count, aiid the defendant filed his plea ; and the cause was ad« 
journed at the request of the plaintiff to the fifth day of June 
1826. On the Q/th day of June, the adjourned day, both parties 
appeared ready for trial. The defendant moved for a nonsuit, 
which was overruled. The plaintiff then examined three witnes- 
ses, and the defendant examined one witness. The transcript 
then sets out the following facts. '* After hearing the evidence and 
proofs of the parties, and examined and compared their books 
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of account, I took until Monday tha 26th inst. four o'clock P. ^^- ^^^' 
M. at my house in the township of Bedminster. June 36ih, 1826» vaodorta 
gave judgment against defendant for forty dollars and fifty-five vandowa. 
cents of debt, mih three dollars and eleven cents costs of suit." 

The attorney of the appellee moved, to dismiss the appeal 
on the ground that this was a judgment given in the absence ^ 

of the defendant. 

And the courl dismissed the appeal. 

Greeny for appellant. 

' T^roonif for appellee. 

The Chief Justice delivered the opinion of thd eourt 

We are of opinion the appeal in thb case was rightly diflt. 
'missed by the Court of Common Pleas. The entry on the jus*' 
tice's docket, of the judgment appealed from, is in these words i 
After hearing, %lc. " I took until Monday the 26th inst. four 
p^clock P. M. at my house in the township of Bedminster. June' 
26, 1 826, gave judgment against defendant for forty dollars and 
fifty- five cento ofx debt with three dollars and eleven cento toaXa 
of suit.'' A judgment rendered after time, token by the justice 
to advise, if the defendant does not attend, has been repeatedly 
held to be a judgment, in the absence of the defendant within 
the meaning of the sUtute. Clark v. Head, J2 Skuth. 486. Pief* ' 

ton V. Pierson, 2 Haht. 125. Semple v. Amboy Trustees ^ 3 
Halmt. 60. It is a clear and sound rule, that the propriety of an 
appeal should appear on the face of the papers sent to the Court 
of Common Pleas, or in other words, it should appear that the 
case is one in which an appeal will lie. But here the entry on 
tbe docket does not shew that the defendant was present, and 
therefore entitled to appeal ; nor is his attendance to be presu« . 
med. The Court of Common Pleas could not therefore legally 
sustain the appeal. If in truth, the defendant was present when 
tbe judgment was- rendered, instead of waiting in the Court of 
Common Pleas until the appeal was called for hearing and a 
motion was made to dismiss it, he should on the return of the 
transcript and papers, have obtained a rule from that court cal- 
ling on tbe justice to certify whether be was present at tbe ren* 

dition of the judgment. ** 

Motion for mandamus over ruled. 
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DANIEL I^AXE AKD R£UBEN VANKIRK againtt aCNJ\MlN MEBRIIX. 



57 226 1 V. CSSnOEAtd. 

' TaollDO; 

If judgment is rendered for a sum exceeding the amount mentioned 
in the state of demand, the judgment will be* re?ersed. 

Bt the court. The sum demanded by tbe plmttiff m the 
atate of demand filed before the justice is $3113% and judf^otMiit 
was rendered on the appeal in his favor for a larger stun $40.04 
debt besides costs. On this ground the judgment wn reversed 
in Hawk v. dndenotf^ 4 Halst. 319. 

Judgment reversed. 



STEPHEN SCTTJPHIN against HARDENBERGH AND TUPiTlSON. 

If there is an interlineation in a material part of an appeal boDd\ 
which it not noted at the foot thereof, the bond will be defective, and 
the appeal may be dismissed. 

Vboom moved for a peremptory mandamu$f to be direeied 
to the court of Qommon PleA of the county of Somerset^ to 
compel them to restore ^ appeal which had been disitiissed on 
account of an alleged insufficiency of the appeal bond ; and 
be read a state of tbe case agreed upon by the attoroeye of /tbe 
partiesi by which it appeared thai several objectiooa to tbe 
bond were taken in the coOrt of Common PJeas. Tbe only 
one necessary to be noticed is : that there was ao interlineaiiott 
in tbe bond of the words •' and ten doUars,** which interlinear 
tion was not, in any manner, stated to have been marie prteviout 
to its execution, or noted on the bond. He contended that tb# 
court of Common Pleas erred in dismissing the appeal on that 
ground ; that the interlineation did not vitiate the bond ; and 
that in the absence of all testimony, tbe presumption was> that 
tbe interlineation was made before the execution of tbe bond. 

J. S. Green, contra. Unless th^re be a regular appeal hond, 
the Court below baa no jurisdiction. The altefatioQ in this bond . 
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If in a material part of it. Because, if that part of the bond is F«i>. 1929. 
struck out| the Court of Common Pleas have no jurisdiction. . PaviMon 
The presumptiob of law is, that the interlineation is made after ^ ^ 
the execution unless the contrary appears. 

Ch. Jdstics. The Court of Common Pleas did right ia 
dismiaeJng the appeal. The party appellee is entitled to have a 
bond perfect upon the face of it. If the presumption is, that the 
alteration -was made before the execution, yet it is only a pre- 
sumption, and may be overcome by proof to the contrary. 
Whether the alteration was made before or after the ex- 
ecution, must foe put to a jury to determine, and the bond 
may be found to be invalid. The appellee is not compelled to 
take a bond which may turn out to be bad. He is entitled to a 
good bond. 

Motion refused. 



' ARCHIBALD DAVISSON agmnrt SAMU£L GARDNER. 

To order to prove that the cause of action of a former suit in trespass, 
was the same as that for which a subsequent suit of trespass on the 
case was brought, it is necessary to produce not only the transcript 
but the state of demand also. And until this is dooe parol evidence 
of the identity of the subject matter of both suits cannot be received. 

This was a ceriiarari to the Court of Common Pleas of the 
county of barren, to bring up the judgment and proceedings 
on an appeal from a justice of the peace. The papers returned 
With the certiorari^ disclosed the following facts t On the 2Sth df 
September 1826, Samuel Gardner, the defendant in certiorari^ 
brought an action against Archibald Davissori, for trover and 
conversion, before George R. King, esq. and filed his state of 
demand in the usual form to recover damages for thirteen hun- 
dred sheaves of rye, and one hundred sheaves of wheat, allege4 
to have been Converted by the defendant to his own use. On the 
trial before the justice, after the plaintiff (Gardner) bad ofiered 
his witnesses, the attorney of Davfsson, moved to have the 
cause dismissed, on account of a former action of trespass bar* 
00 
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T b. 1829. tt)g been iosfltuted agaiost kim by Gardaeri io which, ^ ho al* 

' Daf iMon leged, was included the same matter in controversy, and which 

2* action had been dismissed by the justice, in consequence of 



Davisson's pleading title to the land on which the trespass 
alleged to have been committed, and 6ling bond in pursuance of 
the statute. A transcript of the docket was produced to prove 
the facts, unaccompanied by a copy of ihe state of demand. The 
justice over ruled the motion, and gave judgment in favor of 
Gardner (the plainti^ below) for the sum of fifty-foor dollars 
and eighty-seven and a half cents damages, with costs. From 
this judgment, Pavisson the defendant below, appealed to the 
Court of Common Pleas of the county of Warren ; and on the 
trial of the appeal, at the term of August 1827, Henry Smith, a 
witness sworn and examined on behalf of the appellee said, that 
he was present when the appellee demanded the grain in dis- 
pute of the appellant, which the appellant refused to deliver to 
the appellee. And being crossed examined on the part of the 
appellant said, that thia demand was made last harvest, a year. 
That the. appellant in the conversation stud, that the grain was 
his ; that he had purchased the barn. And witness being asked 
by the appellant if the appellee had not ieformed him, that he 
bad brought an action of trespass for this grain heretofore, the 
said question was objected to by the appellee, which objeciioa 
was sustained by the court, and the questioe overruled. Before 
the appellee gave any evidence on this appeal, the appellant of* 
fered the above mentioned transcript from the docket of George 
R. King, esq. and prayed the Court of Common Pleas to dis- 
miss the suit, but the court over ruled the motion; and after 
bearing the argument of counsel reversed the judgment of the 
jeslice, and rendered a new judgment in favour of Gardner the 
appellee (and plaintiff below) for the sum of (^.25. To reverse 
this judgment, Davisson the appellant and defendant below 
brought this certiorari. 

■ Scudder on his behalf, relied tipon the following reasons for 
the reversal of tWe judgment of the Court of Common Pleas. 

1. Because the Court of Common Pleas over ruled the ques- 
tion proposed to Henry Smith. 

2. Because the Court of Common Pleas over ruled the mo- 
tion to dismiss the suit. 

Vroom for the defendant, in certiorari^ contended 
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1. That the Court of Common Pleas did right in over ruling P<^b. 18S^. 
the motion to dismiss the suit, because it did not appear that the Duviason . 
action mentioned in it (ahhough between th^ same parties) was q^Iq^t, 
for the saoie cause ; there was no state of demand ofiered with 

the transcript, to shew what was the real subject matter of tbd 
dispute, and the transcript offi^red in evidence purported to be 
the record of proceedings in an action of trespass^ whereas, the 
present action was an action of irespass on the ca$e. 

2. That the Court of Common Pleas did right, in rejecting 
the testimony offered to prov^ that Gardner had admitted that 
the action of trespass which had been previously brought, was 
for taking this same grain for which this action of trespass on the 
ease had been instituted. It was an attempt to supply by parol 
testimony what ought to appear by record. 

3. That even if the transcript of the former action of trespass 
and the parol evidence offered, had been admitted, it would 
have been immaterial. For a defendant's pleading title and ^ling 
bond, in pursuance of the statute did not prevent the plaintiff 
from bringing another action, for the same cause, before another 
justice, or in the Court of Common Pleas. By the bond wbich^ 
the defendant enters into on such an occasion, be merely obliges 
himself to appear to an action to be commenced at the next Su- 
preme Court. And if the plaintiff does not commence his action 
at the ntxi court he loses his security, but is not thereby barred 
from bringing another action. 

Br THE COURT. The question proposed by the appellant to 
Henry Smith, the witness, wa^ properly over ruled by the Court 
of Commou Pleas. If the purpose of the appellant was to prove 
the cause of action of the suit in trespass he should have pro<- 
duced, with the transcript, a copy^of the state of demand, which 
as appeared by the transcript had been filed. If the purpose ^ 
was to prove the identity of the grain in both actions, he should 
have first proved by legal evidence that the first action wasi 
brought for taking away grain. 

Inasmuch, then, as it was not legally shewn that both actions 
were for the same cause, the motion to dismiss was rightly de- 
nied by the Court of Common PJeas. The effect of the pro- 
ceedings in the first action to bar the seco nd action, if ibr the 
same cause, (^oes not require (o be considered or decided. 

Judgment affirmed. 
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F«b 1829. 



THE STATE agaimi THE TOWNSHIP COMMITTEES OF THE TOWIT- 
Slate SH1P5 OF CHESTER AND EVESHAM, IN THE COUNTY OF 

9 ^ BQBLINGTON. 

Townthipt of 
Cbefteraod matoamm. 

EftSMB. 

Od« and th« tame writ of mandamui cannot be directed to tbe town* 
. ship committees of two several townships, to compel tbem to proceed 
to do their duty in a matter of road. 

This was a writ of mandamus directed to tbe townsbip com- 
miltees of the townships of Chester and Evesham in the coanty 
of Buriington, reciting, "That whereas J. H. and others, (naming 
them) surveyors of the highways of the county of Burlington, 
on the second day of March A. D. 1825, laid out a certain road 
of three rods wide in the said townships of Chester and Eves- 
barn ; nevertheless that the said township xommittees had re« 
fused and neglected to assign and appoint, in writing, to some one 
or more of the overseers of the highways in the said townships • 
the road aforesaid thus laid out, for opening, clearing out, work* 
ing, amendment and repair agreeably to the provision of the 
statute in such case made and provided, therefore commanding 
end strictly enjoining the said township committees, immediately 
upon the receipt of the said writ to assign and appoint, in wri* 
ting, to some one or more of the overseers of the highways of 
the said townships, their several limits and divisions of the said 
road for opening, clearing out, making, amendment and repair, 
or shew cause to the contrary.'* 

Sharif for the defendants, moved to quash this writ and con« 
tended, that the same writ could not be directed to the township 
committees of two several townships. But that there should be a 
separate writ to each township.,, 

Hamilton, contra. 

By the court. The duties and liabilities of the townships 
and^ibeir officers in the opening, making and repair of roads are 
entirely distinct. Each township acts for itself and not in con- 
. uection with any other. Rev. Laws 621. Chitty says, where an 
highway running through several parishes is out of repair, a joint 
indictment is not sustainable. 3 ChU. Cr. Ziatii, 567. The commit- 
tees of both townships ought not, in the present case, to have 
been included in the same writ. 

Let the mandamw be quashe^ 
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ROBERT QUIGLET ogotnir JOEL MIDDLETON. 



^ StaU 

A writ of reititutioD iaoued after, although tested before the death of ^JL»^ 

the defendant or person against whom it issues, will be quashed. And vvaoiier. 
the application to quash may be made on behalf of a party interested. 

Wall moved to set aside the writ of restitution issued in this 
case upon the reversal by this court of a judgment of forcible eiH 
try and detainer^ which had been brought here by certiorari. He 
read affidavits to prove that Joel Middleton, the person against 
whom the writ issued, died *on the 10th of September 1828, and 
to prove that the sheriff did not receive the writ of restitution 
until the 8tb of October last ; the writ was tested on the first 
Tuesday of September, which was the 2d day of September. 
He also read a deed from Joel Middleton to Benjamin South, da- 
ted in August 1828, for the premises mentioned in the writ of re- 
stitution ; and he stated that he maile this motion in behalf of the - 
purchaser B. South, and of the executors of Joel Middleton. 

Hamilton and Scott resisted the motion, and contended : 

1. That the writ was good because it was tested before the 
death of Middleton, although it issued after. 

2. That if the writ of restitution was irregular, it ought 
to be set aside only upon the application of a person who 
bad a right to make such application. That the only persona 
who bad a right to make the application, were the heirs of Joel 
Middleton. That the executors had no right in the land, and 
that the purchaser having puicbused pemdente lite had no right 
to make the application. 

Ch. Justice delivered the opinion of the court, that the writ 
of restitution must be quashed, because it issued after the death 
of Middleton. Writ quashed. 



THE STAf E agaimt JAMES WEttSl 



^VA$A 



An indictment for selling liquor by small mea8ure^Vhf|]ji1 
that the defendant, did not obtain a license accordingly thw .«. ^w. 
cerning Inns and Taverns, is insufficient and will be qaaBiiedaG^;^^^ ' 

This indictment had bf en quashed by the Court of Quarter 
Seiaiooa of the county of Somerset, for insufficieocyi and wai 



Digitized by 



Google 



294 SUPREBIE COURT 

Feb. 182P. thereupon removed by the prosecutor for the state} ioto this 
Stale Court by cerUoraru Thje^ndictnaent was in the following words : 

Wtbfter. " Somerset County, If . The grand inquest for the state of 
New- Jersey, and for the body of the county of Somerset upon 
their oath present : That James Webster late of the township 
of Bridgwater, in the said county of Somerset,, on the twenty- 
fifth day of December, in the year of our Lord one thousand 
eight hundred and 'twenty-seven, at the township of Bridgwater 
aforesaid in said county, and within the jurisdiction of this court, 
vrith force and srros, &c. did sell, and knowingly cause and per- 
mit to be sold for his own account and benefit, to one Abraham 
Van Duyn, one half pint* of ardent spirits, commonly called 
whiskey, the same being of less^measure than one quart; be the 
said James Webster, not having first obtained a license for that 
purpote, from the Court of General Qjuarter Sessions of the 
Peace of said county of Somerset, in the manner directed by 
the act concerning Inns and Taverns, nor from the corporate au- 
thority of any city or borough, in which he resided, contrary to 
the form of the statute in such case made and provided, and 
against the peace of this state, the government, and dignity of 
the same/' 

Haritvell, for the stale, contended that the indictment was 
sufficient, and cited 4 Habi. Rep. 374. 2 Hawk, P. C. 357. I 
Chit. Crim. Law 157. i BaUu Rep. 173. Arch. Cr. Law 28^ 
29. 

Vroom and /. S. Green, contra. 

Ch. Justice. We are all of opinion that this indictment was 
rightly quashed by the Court of Quarter Sessions. The manner 
in which a license is obtained, is in part directed by the act of 
1797, and in part by the act of 1820, and does not depend ex- 
clusively upon either. This indictment alleges, that the defend- 
ant did not obtain '< a license in the msnner directed by the act 
concerning inns and taverns." To say that be had not obuined 
a license according to the act concerning inns and taverns, (which 
is the act of 1797) is not sufficient, for that act does not alooe 
prescribe the mode of obtaining license. It is in part prescribed 
by the act of 1820. Therefore to negative the former act only, is 
mt sufficient. 
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We' express no opiaion as to the manner in which the in? ^^^ l^^* 
dictment comes before us, as no objection has been made to the Tomiinion 
bringing of it here by certwrari, on the part of the state, after g^^^ri k 
having been quashed in the Court of Quarter Sessions. 

The quashing of the indictment affirmed. 



JAM£S R. TOMLINSON agaUui BCRK£ AND CLAUE. 

In an action broa^^bt by a firm, it is necessary to set oat in the state 
of demand and proceedings, the christian names of the individnals com- 
posing the partnership, or tne judgment will be reversed. 

This was a certiorari brought to reverse a judgment of a 
justice rendered against Tomlinson, the defendant below, in his 
absence upon a stafe of demand, in the name of *' Burke and^ 
Clarke, plaintiffs," without stating the christian names of the 
plaintiffs, and setting forth that the defendant owed the plaintifis 
on a note of band, Szc. he. The transcript, and all the proceed- 
ings in the cause were in the name of " Burke and Clarke.'* 

IV. Hcdiied moved to reverse the judgment, because the 
christian names of the individuals composing the firm of Burke 
and Clarke, were not set forth, either in the state of demand or 
the transcript. 

Hamilton^ contra, said, that there was no evidence before the 
court to shew, that Burke and Clarke had any christian 'names,^ 
or to shew that the words Burke and Clarke did not compose 
the name of only one individual. The note also upon which the 
action was brought, was drawn payable to Burke and Clarke 
without stating any christian names. 

Cb. Justice. The reason assigned for the reversal is suffi- 
cient. T4iere are several decisions in point. 

Let the judgment be reversed. 
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Feb. 1829. 

J MATTHIAS WILLIAMSON agmnM JAMES BROWN. 

WUU%m§oa 

*• If from « judgment rendered by a juitice in favour of a defimdtnt, 

BroiTfl. t^ plaintiff appeals, and on the trial of the appeal submit the ctos^ to 

a iury, he cannot, by TolnnUrily withdrawing or neglecting to appear 

when called, obtain a nonsuit, or prevent a verdict being rendeitd 

against him. 

M. Williamson brought ao action io a plea of debt, against 
James Brown, before a justice of the peace. Bro^o filed an 
account by way of set ofil On the trial, a verdict was found in 
favour of Brown for a certain sum, for wbicb, with costs, 
judgment wu rendered. Williamson appealed ; and in the court 
of Common Pleas, the jury, after having heard the cause and 
withdrawn for a time, returned into court to render their verdict. 
Williamson did not appear, but the court received the verdict, 
which was again in favour of Br^wo, and rendered judgment 
upon it. 

Scudder moved to reverse this judgment. He contended that 
Williamson had a legal right to withdraw, and of his own choice 
to submit to a nonsuit; and that the court, instead of receiving 
the verdict, should have dismissed the jury and rendered 
judgment of nonsuit. . 

John J. Cheiwoodf contra, relied on Reedy. Rocap, 4 Hoist 
347. 

Bt ths court. Although not precisely the same tn point 
of fact, this case is within the principles on which the decision 
vfu, made in jReect v. Rocap. 

JLtei the judgment be affirmed. 
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WILLIAM HENARIE, ADMINISTRATOR OF DAVID DRAKE, 
DECEASED, agaimi GEORGE MAXWELL. 



An interest in the question in controversy, does not disqualify a person 
iVom beia^ k witness ; the interest which excludes a witness is an inters 
est in the event of the suit. 

If A. bring an action against B. for the amount of a doe bill, given 
by B. to A- and B. plea£ payment Snd gives notice of his intention to . 
prove on the trial, that C in his hfe time agreed to pay and did pay A. 
the amount of the due bill, and offers D. the executor and residnary 
legatee of C to prove the met of payment, C. is a competent witness 
for thiit purpose. 

This case came before the court on a writ of error, directed 
to the Court of Common Pleas of the county of Hunterdon ; 
on the trial of the cause before the Court of Common Pleas, 
bills ot exception were taken to the opinion of that court, and 
Ibe questions arising thereon, were argued at the last term by 

Saxion and Froom for tbd plaintiff in error ; 
WurU and fVoU for the defendant. 

The facts in the case are sufficiently disclosed in the opinion 
of the court, which was delivered by 

Ford, J. George Maxwell brought an action in the Common 
Pleas of Hunterdon, against William Henarie, as administrator 
pp 
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. May 1829. ^^f David Drake, dec. and declared on a due bill of the totes* 
Heoiirie tale for one hundred and twenty-five dollars. The administrator 
Va/woll pl^d the geueral issue and payment, and gave notice of hts 
intention to prove that Lmla Drabe, sen. undertook to pay the 
said bill, and that he paid and satis6ed it, in bis life-time, to th^ 
plaintiff. The parties went to trial on this point ; but the plaintiff 
had to prove the executioh of the bill, to which loifa Drake, 
jun. was subscribing witness ; and he, subsequendy to his ml* 
testation, had become executor and residuary legatee of the 
* aforesaid lmla Drake, ten. dec. the person alleged in the notice 

to have paid the bill ; for which reason the said executor was 
holdCi? by the coort to be an ioteresled witness ; and they per- 
mitted his hand-writing 1o the attestation to be proved by 
another person, and rejected him when offered as a witness oq 
the part of the defendant. l*he defendant prayed a bill of ex- 
ceptions to each of these opinions. If a witness, after attesting 
an instrument, becomes incompetent by siibsetjuent events, 
there is no doubt but his hand-writing may be proved as if he 
were dead, or not to be-found. The case turns, therefore, upon 
th^ question of his incompetency, and this depends again on 
the nature of bis interest. Now, the undertaking. of bis testator 
10 pay the due bill in question, certainly bovnd this te$ta$or'g 
estate in the hands of his executor, and gave the legatee a plaia 
interest in the extinguishment ef tbe debt, which otberwiae 
might fall upon and diminish tbe estate in which the legatee was 
interested ; ttoiefore, his interest in tie question is so maoiftst 
that words can hardly make it plainer. 

But an inttr^t in the question does not disqualify one to be 
a witness at the present day ; it is a bias^ however, that may 
turn his mind out of a straight course^ and as such may be 
shewn to a jury, and become a good reason for ihem to distrust 
his testimony when it stands alone, and much more so, if j> 
stands opposed to tbe evidence of a disinterested witness, or is 
contrary to circumstances in the case of an opposite tendency ; 
but it is not considered as rendering *him incQmpetent by any 
of the modern decisions. Those which have been made in 
Westminster Hall, or even in tbe United Slates, to this^efiect, 
are too numerous to be particularly stated, and only a few of 
the leading ones will be mentioned. Phillips, in a review of 
the English cases, I Phil. Ev. dS, says, " it is scarcely possible 
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to reconcile the earlier oases wiih ibe roodero ones toucbia^ the May I82g^ 

interest that renders a witness incompeieot ; at one time, ao fienarle 

intereH in fhe-guesiion di<«qualified biro, &£c.; but the rule dow ^ MaiWell. 

is, that, the witness misst be interested in ike event of the suit.*^ 

In the case of Bent v. Baker, 3 Term Rep. 36, Buller^ J. ex- 

ydains this rule ^\\h great clearness ; he says it is this, " Is the 

witness to g»»in or lose by ibe event of the suit 9 Can the verdict 

be evidence for or against hirn in any other suit ?" The courts . 

of the United States being equally embarrassed by the ancient 

cases, have almost universally, 1 believe, adopted the modern 

rule. It has been acted upon in New-Jersey ever since the c^sa ^ 

of Bent V. Baker. In New- York, it was fully established ia 

Van J^uys v. Terhune, 3 Johns. 83; and in Connecticut, in 

the case of Phelps v. Winchel, 1 Day 270. See also 5 Johns. 

256, 144; 4 Taunt. 17; I teates Q^ 

Therefore, the legal test of competency is, whether the ver- 
dict will be evidence for or against the witness, in any action in 
which he himself may afterward be a party ; if it will not, he 
is competent to be sworn, and the weight and credibility of the 
evidence he gives, must be submitted to the discernment and 
good sense of the jury, upon a consideration of the bias arising 
from his interest in the question. Now, if the administrator 
should be condemned to pay this money, by reason of the ver- 
dict in this cause being against him, he may immediately bring 
an action against 'the witness, as executor, for his testator^s 
neglect to pay the due bill according to his undertaking; and if 
the executor should plead that the testator in his life-time, did 
pay the money to Mr. Maxwell, could this verdict between 
tther parties be evidence against him 9 Could it debar hitn of 
proving the truth of his plea, or conclude his rights i Nay, 
could it be received even to prejudice them f Baron Gilbert in 
his law of evidence, page 29, says thus, " If a verdict be had 
on the same point and between the same parties^ it may be 
given in evidence, though the trial was not bad for the same 
lands; but the verdict ought to be between the same parties J* 
And for this he gives the most forcible reasons ; otherwise, he 
says, a man would be bound by a decision where he had not 
the liberty to cross examine, nor to controvert, nor to appeal, 
if he supposed the Verdict wrong. If the executor had been a 
party to the other suit, with the privilege of adducing papers, 
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May IMP, qqj of calling and examiDiDg witnesses, the rerdict miglit haft 
Henarie been the other way ; he noight have called other witnesses ; be 
Uaxwell. >night have produced other papers ; perhaps Mr. Maxwell's re« 
ceipt for the rooney, or David Drake's* receipt for the payment 
of it to, JUm. And is he to be concluded, or even prejudiced* by 
the event of a suit between other parties^ in which he could have 
subpoena for neither a witness, a book or a paper, nor give 
notice for the production of one, in which he had no right to 
be served with a notice of trial, and might have been s\ck or 
absent on a journey when the cause was tried ? In poinC of 
law it is res enter alios acta. He might as well be bound by his 
neighbour's bond. How came another man to be the guardiaa 
of his rights, so as to take away from him . the privilege of de- 
fending himself? Such a guardian, either from ignorance, indo* 
lence, carelessness, or collusion with the opposite party, might 
llf ve made only b^lf a defence. The record would condemn 
the executor before he was heard. If what the court ineidenially 
said to the contrary of thb doctrine, in Emmerion v. Andrews^ 
4 Mass. 653, were entitled to more weight, as an obiter dictum^ 
not being the point before the court, than it is on that account, 
it would be sufficiently overbalanced by the weighty passage 
cited above from Baron CtUbert, and the sound reasons assign- 
ed by him, without adducing the very respectable opinion of 
Spencer, J. in Case v. Reeve^lA Johns. S\, where he says, 
" a suit between two persons, does not bind or affect a third 
person, who could not be admitted to make a defence, to ex- 
amine witnesses, or to appeal from the judgmcnu** The pria- 
ciple being, therefore, fully established in the ancient and 
modern books, by the opinion of the ablest writers on judicial 
proceedings, and in decisions of the most enlightened courts of 
judicature, that any verdict in this cause would be nl> evidence 
lor or against the witness in any other action in which he might 
hereafter be a party, ii follows, that his interest in the question 
should have heen left to the jury as only affecting his credit, 
and not have been held as totally destroying his competency j 
which latter opinion, in this view of the matter, was erroneous, 
and, consequently, must be fatol to the judgment. 
The Chief Justice did not sit in this cause, 
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May 182». 



PHILLIP GRIFFITH againti GEORGE WEST. 

CKBTIORARI. 



Griffith 

WMt 



In actions by informers on penal statntes, the justice it required to lo auil 
make a special note of the day, month, and year, of its institation. gj 5lg ! 
And this noto should be made at the tune or on the day of the com- ' 

mencement.of the suit; and if the justice omits to make the entry 
until the return of the summons, the judgment will be reverstd. 

White, for the platDtiffl 
Sloan^ for the defeodaot. 

The Chief Justice delivered the opinion of the court. 

The actioD befdre the justice was brought for penalties under 
the '' act to prevent the unlawful waste and destruction of tim- 
ber in this sute." In answer to a rule, the justice says, " At 
the time of the commencement of the above action before me, 
I-issued several other summonses, at the request of the plaintiff, 
for persons whose names were contained in a list sent by him 
to me, and when I was about to enter the actions in my docket, 
immediately after delivering the summonses to the son of the 
plaintiff, I discovered that he had taken with him the list of 
nam^s frqm which I had caused the writs to be filled up, so 
that I could not enter them until the process was returned to 
me, after being served ; when I entered them." 

The act relative to suits instituted by common informers, 
which regulates the present case, for the owner sues as a com- 
mon informer, although entitled, as owner, to one moiety of the 
penalty, requires that upop every action which shall be institu- 
ted by any informer on a penal statute, a special note shall be 
made of the very day, month, and year, of its institution ; and 
that such action shall be of record from that time and not before ; 
and that no manner of ante-dating thereof shall be made or 
allowed. The obvious intent of this clause, although not fully 
expressed, is, that the note should be^ made at the time, or on 
the day of the commencement of the suit. It should not be 
suffered to rest on the memory of the justice until a future day, 
whereby, in many cases, the wise provision of the act might be 
frustrated. It Is to be made by the entry of the action on the 
docket of the justice ; the date in the process is not sufficient. 
The omiiaion in the present case, to make, until after the retura 
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May 1829 of xh& summoDB, the entry required by the act, is to error io 
Yoang tb€ proceedings before ike jii8iic0| for whkb fke judgment 
^ should be reversed. 



^loot. 



I 10 m l ADMINISTRATORS OF WILLIAM YOUNG, DBC. mgainH THOMAS 

'_22_ ^ STOUT. 

/ 

CBRTIORABI. 

To aathoriM « juttkt to enter an aetion " hj agreement ef (be 
parties without procpss," under the 18th section of the act for the trial 
of email cauaee, [Bev. Laws 634,) the plaintiff and defendant ffliould 
appear before the jupticn to manifest their consent, or pome person on 
behalf of the plaint i^,»having competent authority, and sacb authorftj 
flbould be veri6ed before the justice. 

The defendant can, with no propriety, become the repreaentative of 
the plaint iflT, more eaptM^ially to communicate to the justice the aip'ee- 
ment of the parties for the eniry of an action. 

A jndj^ment rendered on the cotafeaston of the defiMdant in an actioo 
entered by consent of the parties, without process, and without the 
appearance of th6 plaintiff, or any person lefi^ally aarborized to repre^ 
sent him befi>re the justice, will be reversed OB the sppijoiiisD of the 
personal representatives of the defendant. 

Wall, for the plaintiff. 
Saxtorif for the defend&Dt* 

EwiNG, C. J. After the names of the parties, and the Btyh 

of aetion, the following entry was made by the justice on his 

docket, as appears by the transcript returned with the certiorari: 

^'This action was entered on by the consent of the parties..'' 

Then follow a confession by the defendant, and a judgment for 

the amount confessed, with costs. In answer to a rule, the 

justice has certified that the defendant only, not the plaintifl^ 

appeared before him ; that he said he had been to the plaintiff, 

and on settlement had fallen in his debt, for which they had 

8fi;reed he was to confess a judgment ; that he gave to the 

justice an instrument of writing signed by the plaintiff, which 

is in the ordinary form of a state of demand, with a note at the 

boMom that the defendant agreed to confess judgment before 

the justice for the above stated demand, with costaj and the 

justice saysy that on bis acquaintance with the hand-j7ritiog of 
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the p]aJotiff) apd on ihe confession of ihe defendant, be gave *^y^^^' 

This proceeding is entirely too loose and ip-eguJar to be ^i^t. 
supported. The statute provides that '' where parties agree to 
eoter, wiihont process, an action before a justice of 4be peace,'* 
fae shall proceed thereon. To make this agreement manifest 
before the justice, the plaintiff, as «vell as the defendani* should 
l^ppear^ or some person on behalf of the plaintiff having com- 
petent authority ; and such authority should be verified before 
the Justice. The defendant can, with no propriety, become the 
representative of the plaintiff, more especially to communicate 
to {he justice the agreement of the parties for the entry of an 
action. Such a procedure would be open to the most dangerous 
abuse. A creditor might find a judgment in his Tavour, without 
bis knowledge, for only the half of his demand, which would 
cost bina the other half to annul, by legal measures. Nor could 
the writing, which the defendant delivered to the justice, serve 
the place of a proper representative of the plaintiff. It may, 
perhaps, be too severe a criticism to say, it contains no agree- 
ipent for the entry of an action. But if it were, in this respect, 
of the most full and formal character, the justice should not 
have received or acted upon it. Neither his belief that the paper 
was the handrwriiing of the plamtiff, nor the assurance of the 
defendant was a legal verification ; and even if verified, such a 
paper was not a proper authority for the entry of an action, nor 
a compliance with any construction which can safely be given 
to the statute. 

The action, therefore, was entered without legal authority. 
A confession of judgment cannot be made in a justices' court, 
as has been several times decided, unless an action is depending 
there. 

We have had some hesitation in yielding-^ the reversal of 
this judgment, at the instance of the party, or rather the admi- 
nistrators of the party, for the defendant, since the judgment 
has departed this life, on whose representatidn it was rendered. ' 
We are persuaded, however, that areirter mischiefs would re- 
sult from giving sanction to such illegality ; and the duty of the 
jtistice certainly required him to have refused to enter the * 
action. 

Judgment reversed. 
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s 
May 18M 



DANIFX R ACKL£T a^avntk JONATHAN RICHMAN AND ABRAHAM 
Aeklby M'CALTIONCR, ADMINISTRATORS OF JOU^ ELWELL, DECEASED. 

9- 

7* ' A declaration on a contract for the sale of lands at auction, ooe of the 

conditions of which was '* that the pnrchaser should pay ihe purchase 
money, and the vendors deliver a d«ed for the premises within six days 
from the day of sale," should contain an averment of a tender of the 
purchase money, by the plaintiff; an averment merely that the plaintiff 
was ready and wiUingr to perform all things on his part to be per/brmad, 
and to pay the purchase money and complete the contract is not Buffi- 
* ctent. And the same averment is necessary where the contract vas that 
the purchaser should pay the purchase money " du the 15th of Septem> 
her 1827, on having a good and sufiScient title made to him for the 
land.'» 



Field, for plaintiff in error, cited and commented on the fol- 
lowing cases. 1 Chxttii pi. 317; Rawton v. Johnson, 1 East 
202 ; Waterhouse v. Skinner, 2 B. 4- P. 447 ; Martin v. Smith, 
6 East 655 ; 2 Sound. 352, n. 3 ; Doug. 665 ; West ?. Em- 
mons, 6 John. 179 ; Porter v. Rose, 12 John. 289 ; MtlUr v. 
Drake, 1 Caines 45 ; 2 Chiity 158 ; Plowd. 180 ; HeameU plead. 
131 J Clip. 97. 

R. P. Thompson and AP CvUoch, for the defendants in error, 
cited and relied on the following cases. Callonel v. Briggs, 1 
Salk. 112; Goodeson v. Atinn, 4 T. H. 761 ; Morton v. Lamb, 
1 T.R.i'25; LeaY. ExeUy, Cro. Eliz. 888 ; Catlin v. Jackr 
son, 8 John. 428 ; 1 Saund. 320, n. 4 ; Harvey y. Trenehard, 
i HaUt. 126. 

The Chief Justice delivered the opioion of the court. 

This case comes before us on a writ of error to the inferior 
Court of Common Pleas of the county of Salem, upon a judg- 
ment rendered by that court in favor of the defendants below, 
Mso defendants |||re, on a demurrer to the declaration. 

The declaration is on a contract for the sale of land by the 
defendants to the plaintiff, and contains two counts. In the first 
count after reciting a sale at public auction on the following, 
amongst other conditions ; " that is to say, that the purchaser 
should pay the purchase money, and the vendors deliver a deed 
for the pretnises within six days fron the day of sale" ; and that 
the plaintiff became the purchaser, for the sum of two hundred 
and thirty three dollars j and after stating promiaea on etcb 
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partlft pefibrtn efl thiogsi contained in the said conditions of M»yi8fl^ 
aMe» tbe plaimiff avers, that he was ready and willing to perform M$k\9f 
and (ulfil all things in the said conditions contained, on his part £1^,11. 
to be performed and fulfilled, and to pay the purchase money 
and complete tbe purchase ; and alleges a breach on the part 
ef Che defendantsi the vendors, in not delivering to him a deed, 
for tbe premises. In the second ooujit, the plaintiff sets out that 
be bad bargained with the defendants for a tract of land, and bad 
prooiied to pay them the purchase money, " on the 15ih day 
of September 1827, on having a good and sufficient title made 
to him for the said trsct of land" ; and that they had promised 
to deliver him on the said 15ih day of September, a good and 
sufficient deed for the said tract of land ^ and then avers that oa 
the said day he was ready and willing to perform all things on 
bis part to be |>erformed| and to pay the purchase money and 
complete (be purchase^ and alleges a breach 00 the part of the 
defendants in not delivering the deed. 

The objection raised to this declaration on the demurrer is, 
^bat tbe plaintiff alleges only a readiness an(l willingness to per- 
form by payment of the purchase money, but does not aver « 
performance or ofier to perform or tender of the purchase money. 
The doctrine on this subject is laid down with much clearness 
and precision by the Supreme Court of the United States in the 
Bank of Columbia v. Hagmer^ I Peters 464. " In contracts of 
this description, tbe undertakings of the respective parties are 
always considered dependent unless a contrary intention clearly . 

appears. A different construction would in many cases lead to 
tbe greatest injustice, and a purchaser might have payment of 
tbe consideration "money enforced upon him, and yei be disa- 
bled from procuring the property for which he bad paid it." 

'' Alibough many nice distioctioas are to be found in the books 
upon the question, whether the covenants or promises of the re* 
•peotive parties to the contract, are to be considered independ- 
ent or dependent, yet it is evident the inclination of courts has 
strongly favored (be latter construction as being obviously the 
most just. The seller ought not to be compelled to part wiih 
bis property, without receiving the consideration, nor the pur* 
chaser to part with his money, without sn equivalent in return. 
Hence, in such cases, if either a vendor or vendee wish to 
compel tbe other to futfil his contract, he must muke hi^^iart of 
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iby id29. the agreemeDt precedent, and cannot proceed against the other 
XekicT"^ without an actual performaoce of the agreement, or a tender and 
refusal. And an averment to that efftect, is always made hi the 
declaration upon contracts containing dependent uodertakings, 
and that averment must be supported by proof.*' 

The good sense and sound policy of the doctrine thus laid down 
by the Supreme Court of the United States, will appear on very 
little reflection. The parties to a contract for the sale of land, unless 
there is something peculiar in its structure, expect and intend the 
performance on each part at the same time. The deiitrery of the 
deed and the payment of the money are to he simultaneous. 
Each supposes he is to perform upon a correspondent perfor- 
mance On the other part. Neither supposes he is bound to per« 
form if the other neglects or refuses, and is to resort iLfter per- 
formance to a remedy on the covenant. Neither supposes be 
b liable to an action by the other, when the other has not per- 
formed or offered to perform. The vendor does not mean to de- 
liver the deed, and rely oo the uncertain fruit of a strit at law for 
his pecuniary recompense. Such is the ordinary understanding 
and intention of parties, in whatever language the scriveoer 
may clothe their contract. They intend to create what are de- 
nominated concurrent or dependent covenants, and not those 
called independent, where each party must rely on the promise 
and not on the performance of the other. 

In Qooduon v. Nunn^ 4 T. R, 764, Ltord Kenyan desmribed 
dependent covenants to be, '' where, when the one party con- 
veyed his estate, he was to receive the pturchase money, 
and wheii the other parted with his money, he was to 
have the estate. They were reciprocal acts to be performed 
at the same time." And he laid down this rule, *' that where 
they are depeadentj no action will lie by one party unless he 
has performed or offered to perform his covenant." Serjeant 
WilUanu in his valuable note to Pordage v. Cote, 1 Saunders 
230, dedures from the cases, the following among other rules 
with respect to the averment in the declaration : ** Where 
two acts are to be done at the same time, as where A. covenants 
•to convey an estate to B. on such a day, and in consideration 
thereof, B. covenants to pay A. a simi* of money on the same 
day* neither can maintain an action without she wing performance, 
of, oym offer lo perform, bis part| though it is not certain which 
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T %^^ X%^« court, said : " the cOFentofs iii this ease Way 1^29. 
^ ^ ^>^ ^pvhole eoDsirler^fioQ moaey was to be paid AMey 

V 

Elwell. 




i ^^"^^J*^ ***® payment the deed was to be given ; the 

\ \^ Nr- ^^^ jwent. Then the questioa arises, whether the 

ig ^ "V^ yv^^tt maintain this action widiout an actual 

^ '•* ^^^ '' ^® averment in the declaration 1$ 

WVv willing 10 convey." And the aver- 
e;- \ :^'^ >^\4ieiJiftiifficieot. In Green v. Rey* 

% X >. VV'-^ " The one thousand dollars 

i % \ ^ -t ^\y^r the deed, and to be paid 

%^ - », \ V delivered, the fair intent 

^ , ^ ^ V *^ money is not to be 



.A^» 



^ 



^ "^ I • ; \^ declaration ihere- 

-ice the de. "^ ^?®*^ ^y '^^® P^^'"' 

^1 the purchase money, luu ^®°^ ^[ '^® ^"^^ 

other to fulfil hi« contract, should have u.. *"^ '''^ '^® . 

agreement precedent, have made a tender, and ins^n "^^ ^' ^ 
averment in the declaration. * ^^^ '^^^^y* 

The case of Harvey against TrencAard, in this court, , ^* ?^ 

ed in 1 Hflit^. 126, is in point. The defendant coniriicle^ ^* 
convey certain land to the plaintiff the next Wednesday, ^u^ 
the plaintfff was 10 pay bim. The court said, the conveyai^ 
and the payment for it were to be done at the same lime, an^ 
neither party can sue without averring performance or tender 
00 his part. The plaintiff pretends to neither, he only says he 
was '' ready to pay.'^ The same principle was sanctioned by a 
decision of this court, in Stout against For/cy, at February 
term 1816, of which I do not find any report in print, and by: 
the earlier case of Johmon v. ^pplegaie, Coxe 233. 

-There is, however, another count in this deciaraUon^ and oa 
the part of the plaintiff it is insisted that no other averment than 
it contains of readiness and willingness to perform, was requi- 
aite, because, from the language of the contract there set forth, 
the delivery of the deed was made a condition precedent to the 
payment of the money. The plaintiff promised to pay to the 
defendants the purchase money, '^ on the 15th day of Septem- 
ber, 1827, on having a good and sufficient title made to him for 
the said tract of land." And the defendants promised to deliver 
to him on that day a good and sufficient deed. 
Aceording to the settled rules (or the construction of cove7 
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May 1819. nants, their nature and precedencj depend on the meaning tnd 
^^. intention of the parlies, rather than upon particular pbrasea or 

Z^„ forms of words. 3 HaUt. 242;. 2 Aew. Rep. 240; 6. John. 60 ; 
2 John. 146. Z^wrfJtfcrni/ie/rfsaid: ''The dependence or in- 
dependence of covenants was to be collected from the erfdeot 
sense of meaning of the parties." Doug. 689. In BotAam v. E. 
I. Company. 1 D. fy E, 645, Ashurtt, J. said : " There are no 
precise technical words in a deed to make a stipu!alton a con- 
dition precedent or subsequent. Neither doth it depend on the 
circumstance, whether the clause is placed prior or posterior ia 
the deed, so that it operates as a proviso or covenant. For the 
same words have been constructed to operate as either the one 
or the other according to the nature of the transaction." 

The just interpretation of the present agreement is that botb 
acts were to be performed at the same time. As the money was 
to be paid on the delivery of the deed, the acts were to besimul- 
Xznefkks. Jit the delivery, would have equally and fairly expressed 
the meaning of the parlies. And such will be seen to be the con- 
struction, repeatedly sanctioned in -the books, where there b 
ftotbing in either act which necessarily presupposes and requires 
the antecedent performance of the other. Chief Baron OSberi^ 
in his treatise on the action of debt ; CKlb. cases 966, lays down 
a rule respecting executory contracts in the following manner : 
*' If A. had promised Ito deliver the horse on a day to come, 
and B. promised on such delivery to pay ten pounds, there if A. 
deliver or tender the horse at the day he has a right to the money. 
Bo, if B. at the day tender or pay the money, he has a right to 
the horse. But B. has no right to the horse without the fender- of 
the money, nor A. any right to the moiiey without the tender of 
the horse." In Callontl v. Briggs, 1 Salk. 112, on an agree- 
ment to pay a certain sum of money six motiths after the bargam, 
the plaintifF transferring stock. Lord Holt said, " if either party^ 
would sue on this agreement, the plaintiff for not paying, or the 
defendant for not transferring, the one must aver and prove a 
transfer or a tender, and the other a payment or a lehder." In 
Parker v. Parmele, 20 John. 130, the vendor sued on a cove- 
nant for sale of land, whereby the vendee covenanted to pay 
the purchase money on the 1st January 16.18, and the vendor 
agreed tliat " upon the faithful performance of the covenants 
aforesaid," he w uld execute a deed. Spencer^ C J. in delirer- 
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log the opiftton of the court, said : " the coventDts iii this ease M^y i^gg- 
are depaodeot. The whole coDsiderdtioo money was to be paid Ackiey 
on that da|r ; and on the payment the deed was to be given ; the £i^eil. 
acts were to be concurrent. Then the question arises, whether the 
pfaiotiff, the vendor, can maintain this action without an actual 
tender or offer to convey. The averment in the declaration ii 
only that be was ready and willing to convey." And the aver- 
Blent was held by the court to be insufficient. In Green v. Rey* 
noldi^ 2 John. 207, the court say : ** The one thousand dollars 
being in part of the^consideration for the deed, and to be paid 
on the same day the deed wa^i to be delivered, ^he fair intent 
and good sense of the contract is, that the money is not to be 
paid until the deed is* ready for delivery. The declaration there- 
Core Ifi defective in not averring a tender of the deed by the plain- 
tiff." In fVjest V. EmmonSf 5 John, ll^t the covenant of the' one 
piu'ty was to convey a lot of land on a fixed day, and of the ' ,. 
other party, by whom the action was brought, to execute |U the 
same lime a bond and mortgage for the consideration money» 
T^anness, J. said : " The qifestion is, whether the averment joC 
the plaintiff's readiness on the day to execute the mortgage iS| 
or is not sufficient to entitle him to maintain this action, and the 
decision of it will depend on the true construction of the agree- 
ment In reason and good sense it ought not to be required of 
the plaintiff to seal and tender a mortgage of the property agreed 
to be conveyed to him before he had obtained a title to it from 
the defendant. And as there was therefore, nothing to be done 
by the plaintiff which lie had the power, or what in legal accep- 
tation means the same thing, he had a right re do, the averment 
in the declaration is sufficient." The learned judge adds, " There 
are cases where both parties have the power to perform without 
any act being previously necessary to be done by the other. In 
all such cases, it is necessary that the party bringing an action 
should aver, if the act has not been actually perforilled, a tender 
and refusal which is equivalent to a performance." In Olaze* 
brook V. Woodrow, S D. fy E. 366, Le Blanc, J. said : " This 
is the case of a covenant for the sale of a school house, where 
the plaintiff covenanted to convey on or before a certain day, 
and the defendant on or before that day covenanted to pay him. 
The payment therefore, is the consideration for the conveyance, 
And- cannot be enforced till that be made or at least offered to be 
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Miy 1829 made by ihe plaiotiff." '' This case, falls whUn 4be rule first 
Ackiey laid dowD in IRngston v. Preston, that no person shall call upon 
Eiwell. Another to perfprm bis part of a cootraci, until he himself has 
performed all that he has stipulated to do as the consideratioD of 
the other's promises. This rule, 1 thiok^ applies to every case of 
a sale of property where one engages to coovej oo a cettaia 
day, and the other io pay at the same time, and ibis, whether 
the one be stated in terms to be in consideration of the other or 
not. In neither case, will the court compel one party t6 perform 
his part until the other has done or has offered to do his own/' 
In Goodeton v. JVunn, already cited, the plaintiff agreed that 
be would on or before tbe 2d of September, then next, grants 
sell, release, or Otherwise convey to the defendant certain prem- 
ises, in consideration whereof the detfendani convenanted to paj 
- to the plainiid" a sum of money on or before the said 2d day of 

September next ensuing. These were held by the court to bo 
dependent covenants, to be performed at the same time, and 
Lord Kenyan snid " If they be dependent covenants, perform- 
ance, or the ofier to perform, must be pleaded on the one party 
in order to found the action against the other." 

Tbe plaintiff's counsel, justly appreciating the value of ap- 
» proved precedents, refers to those in 2 Chiity 125, and in Plowd. 
180, to support this declaration. The former, however, it will 
be observed, is on a contract of a peculiar nature. " The good 
title" which was to have been made out at the expense of the 
vendor, and the failure to perform which is the ground work of 
tbe action, is not the same thing as " the proper conveyance** 
which was to have been made at tbe purchaser's expense. And 
ill the latter precedent, the money was by the express terms of 
the agreement, ^< to be paid immediately ii/2^ the delivery of 
the wheat." * 

Upon tbe whole, although it must be admitted there is some 
incongruity in the cases in the books on this subject, and to re- 
concile them all would, if attempted, be found a difficult task, it 
appears to us that in the case before us and upon the terms of 
the contract stated in either count of this declaration, a readiness 
or willingness on the part of the plaintiff to perform his part of 
the contract was not sufficient. To entitle him to maintain an 
action, he should hfive done more, be should have performed, or 
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offered or attempted to perform his part. And coDsequeatly, the ^>7 1^^- 

declaration should have cootained a suitable averment. st. Mary's 

We find no error therefore, in the judgment of the Court of «. 

Common Pleas. ^•"'*^* 

Judgment affirmed. 
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THE MINISTERS, CHURCH WAADEN3 AND VESTRYMEN OF THE 

PROfESTANT EPISCOPAL CHURCH OF ST. MARY IN THE CITY 

OF BURLINGTOiN againsi JOHN B WALI.ACE AND OTHERS. 

Id an action affaicist the snryiving heirs of an obligror upon a bond of 
their ancestor, the heirs of a deceased heir having lands by deeaent, 
should be joiued in the action, and if they are not, the non-jomder may 
be pleaded in abatement. 

Wall argued in support of the plea in abatement, and cited 
2 Saund. 7, note 4 ; 2 Chitiy Plea. 209. 

Kinsey for the plaintiff cited, Bae. aW* tit. HHr tmd Aneeiior^ 
O.H.;2 TidJCi prac. 354, 152 ; Rw. Laws 432 ; Jac. Law 
diet. tit. Heir 32 ; 6 John. Rep. 59. 

EwiNG, C. J. Joshua M. Wallace bound bimseir and his heirs 
in a bond for the payment of a sum of money. He died, leav- 
ing lands which descended to his children as bis heirs. After^ 
wards Joshua M. Wallace, jun. one of these heirs died, leaving 
children to whom, as bis heirs, descended the share he had ta- 
ken by descent from his father. And at the commencement of 
this suit, the lands descended were held by the surviving heirs^ 
and the heirs of the deceased heir as tenants in common. This 
action is brought against the surviving children of Joshua M. 
Wallace, the obligor. And there is a plea in abatement for the 
non^joinder of the heirs of Joshus^ M. Wallace, the younger, to 
which plea, the plaintiffs have demurred.- 

These are the facts as presented by the pleadings ; and the 
question is, whether the heirs of the deceased heir, having lands 
by descent, should have been joined in this action with the sur- 
viving heirs. 

The heir of an obligor being named in the obligation, is . 
bound for the payment of the debt, provided he have lands by 
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^^ 1*^* i eac en i irom tbe obl%or. We are told id tbe beokf that two 
St Marj^' tbiogft muse eombine io order to bind or diarge tbe heir ; beiog 
^^''^^* named io tbe oblig«tioD» and having lands by descent. Tbus 
Walter, in pojfer v. Rivet, 3 BuUtrodt 319, bj Whulodu.J. " An 
action of debt brought against the heir stands on two reasons. 
1. Upon tbe contract of the father, because the heir is 
bound with tbe father in the bond. 2. There are two things 
to bind tbe heir, his being bound with his father io the 
obligation, and the land which he hath in possession for 
to charge him." It is manifest however, that the real ground 
of charge upon the heir, the tnie and efficient cause of bis 
liability, is tbe descent to him of lands from the ancestor. 
Without such descent, although named and expressly bound 
in the obligation, he is subject to no responsibility. The debt is 
sometimes called the debt of the heir, and when sued the actioa 
is in the debet and detinet ; but it becomes his debt in tnjtb by 
reason of the lands descended. By the taking of the lands he 
charges himself. Tbus in Smith v. Parker, 2 fVm. Black, Rep. 
123S. Chief Justice De Grey, says : " The heir of the obligor 
is debtor to theMrfigeflf'bMt only liable to pay the debt in respect 
of the assets which descended to him." And in Ptowden 440, 
'' When tCe heir denies assets and it is found against him, or 
when he does not deny assets but pleads other matter which 
implies that lie has assets, the debt of his ancestor has become 
bis own debt in respect of the assets which he has in his own 
right, and so the property of the land wiucb he has in his own 
right makes tbe debt to be bis own propef . debt, for which rea- 
son the writ shall be in the debet and detinetJ* 

It is thus seen that the descent of lands upon the heir creates 
bis liabilit}' ; and if he have the lands at tbe time he is sued, be 
ihay, by a proper course of pleading, subject them onQ^, and not 
himself or his other estate, to the payment of the debt. If be ad- 
mit the debt and confess and specify the lands descended, tbe 
judgment must be si>ecial to be levied of those lands. Plowi* 
440. 

If the lands have passed through more than one descent, the 
heir of the heir is liable upon the bond of tbe ancestor, from 
whom 4he lands originally descended ; and upon the same ground, 
because of the lands descended. Dyer 368^ a. The liability con- 
tinues, says one of the books, to many generations. 
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Id the present case then, die heirs of tlie ancestor are bound M«y i82g> 
by reason of the lands descended to them ; and the heirs of the ^t M«rv*« 
cleceased heir, for the same cau$e, the lands descended to them, ^^^^ 
«re likewise bound. Wtuice. 

Sut to enforce this obligation, is one action to be brought 
against all? Are all to be joined in one suitf 

Inasmuch as they are answerable by reason of the lands de- 
scended ; and as by due pleading they may subject the lands and 
the lands only to the discharge of the debt, there seems an ob- 
vious propriety in uniting all in one common suh ; as, if part on- 
ly are sued, the creditor may obtain judgment against part only 
of the lands, and may be cotnpelted to resort for the residue of 
the lands, to an action against the other heirs f Moreover if the 
heirs have parted with the land they will by apt pleading on 
their part be charged with the value only. The surviving beini 
in the present case then would not be chargeable, unless by Mse 
pleading, with the whole debt, if iv^exceeded the value of the 
lands descended ; nor even with the value of the whole lands 
descended, but with the value only of the portion which descend** 
ed to them* And in such event for \h^ residue, tbeyooligee, if 
the surviving heirs only are sued, must resort to the other heirs. 

This case bears no analogy to that of the surviving obligors of 
a bond, against whom the whole cauee of action survives, antt 
who are liable for the whole demand and can by no possibre 
course of pleading subject themselves to part only. 

The principles which are tb be found in the books, satisfac- 
torily evince the necessity of uniiing all these heirs in one suit. 

If a man be seizeA of lands in gavelkind, and hath issue three 
sons, and by obligation bindif himself and his heirs and dies, an 
action of debt shall be maintainable against all the three sons, 
for the heir is not chargeable unless he hath lands by desceih ; 
"Co. lAi».2n^, h. If Ihie binds himself and his heirs and feave 
lands at common law ancT lands in gavelkind, the obligee must 
sue iM the heirs ; Hob. 25. When coparceners are in by one de- 
scent, if the one has issue and di^s and these issue enter, yet 
they shall be in as parceners, and therefor^ he who brings fre^ 
Upe quod reddat shall have it againsf%em by one joint prtdpe ; 
4 Viner tit. Action^ Joinder D.d.A/m marg. Parceners should, 
before partition, be jointly sued though they be entitle!!^ to th^ 
estate by differem descent?; 1 Chit, plead. 29. If there are se* 
Br 
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^^ '^^'* Taral beirs to tbe propertj cbtrgetble, one oot btiog liable niort 
Si Mary'a tbaD aooiber all must be sued jointly ; Com. dig, tk. nhmtemfmi 

Waiiaot. QQ^ JQiji i^iQ J hliQ no j his h^ir ^q a warranty, coTeoant, dabc, 
or aoouity, the heir sbill be subject for the land ; all ibe hwn 
to be equally charged ; and if one heir be sued teveraUy by 
hhnaelfy he afaall have contribution againit the others." la the 
note of Sergeant fVittiamt to 2 Sound. 1, he aays, ''If there 
be several heirs, such as parceners, heirs in pveUcind, or bo- 
rough English, and one only becbarged, be is entitled to cootri- 
botioo from the others, and; therefore, may plead'' that die 
others are not joined. It is tree, the learned annotatoi is speak* 
log of a tore faciae against the heir ; and in seme respects 
there is a difiereoce between a edre faciae on a judgment or 
recognizance, and an action of debt on a bond, as respects the 
heir; but not in this particular, where he is entided to contribu- 
tion, or in other words, that other persons should ihem tb/a 
chaige with him $ and this duty of contribution gives, according 
to the annotator, the right to the plea. 

The case of Hawirit v. Auger and otheref 2l>ytr, 839, b 
m point. It was thus : Sir Anthony Auger being seised in fee 
of divers lands in gavelkind, bound himself and bis heirs, in a 
bond, and had issue three sons, and died seized, and they en- 
tered, and the eldest had issue a daughter and died. And debt 
In the debet and detinet was brought against the two sons and 
' the daughter of the deceased son, as heirs. Tbe same case is 
reported in Moore 74, pi. 2()p, where the reporter seems to 
have had some doubt whether the daughter was liable ; fior be 
subjoins a ^tisre, whether, she being heir of an heir, ahoaM be 
chaigeable with the obligatioi^; but he had no doubt, or at least 
be baa expressed none, whether, if chargeable, she was rigbtljr 
joined in the action. Theca^ n also reputed in Bendloe l4St 
where the declaration is given. *" 

It was insisted in argument, on the part of the plaintiff; that 
if the heirs of tbe heir are included, difficulties wiH^arise in the 
apportionment of die recovery, and the form of the jodgmenC." 
But it is obvious, that no eMire serious difficulties can occur thap 
may arise in every case where several heirs are defendtots* 
One mfy confess the action, and show the certainty of tbe 
ttsets ; another may plead alienation in good iaitb before notion 
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bvouglit; and tootber, rieiu per deteenit or some other plot Bfayi«». 
wiNch bo knowi to be false. lo ell these cslses the fom o( the st Mary's 
ncoverj will diflbr. Id Cai>v. Peofy, 2 £r6ls 388, jrf. 3^ •■ " <^l^ 
•ctioo of debt was brought sgamst four co-heirs, aod od several WsMsst 
isauos oo riem per dacei^t assets were foond as to one, and aa 
to the rest that they ba4 nothing, having aliened befisre the writf 
whereon jadgroeot was given against her that had assets ^od 
reemperet debiium ei dawma^ generaHj de bank prapriii^ and oil 
error in K. B. that judgment of C. B. was affinaecL 

I am of opinion the heirs of the deceased heir, in the present 
case, may be, and ooght to be, joined in the same suit with the 
surviving beirs ; that the plea in abatement is therefore sustate* 
ed ; and jodgiBent ahould be rendered for the defendant. 

FoBB, J. Joshua M. Wallace and his son Jodma Bi. Walltce, 
jun. made an obligation to Rebecca Cox, in $2000; for the 
payment whereof, they bound themselves and their heirs, /oM« 
l§ and eeveraOf. The piaintifis having obtained an assignment 
of this otri^ttion, and Joshua M. Wallace, jun. having departed 
Ibis life since bis father, the plaintifis broogbt their action 
against the Mirv^tii^ heir$ cf Joshua M. Wallace, tvkboBt 
-taking notice of tbe^irs of Joshua M. Wallace, y«i». deceased* ^ 
Wherefore, Elisa B. Wallace pleada, that the estate whereof 
Joshtia M. Wallace the elder, died seised, descended at hie 
death, to these defendants and Joshua M. Wallace, /an. as te* 
oants in common ; that the latter died, leaving four cbildre9» 
whose father's share has descended to ibem, and that they boUl 
the anrae as teoants in common with the defendaau; and be* 
catise the said children are not summoned, she prays that the 
writ may be i|aaahed. To this there is a deoMirrer and joinder. 

The qoeation is, whether the heirs of a deceaeed heir ought 
to be jpchided with the surviving heirs in one action. It is ad* 
mitled that the hetrsjef a deceased heir are liaUsA>caiilfi6iilJeii 
in respect of the lands descended to them from the obli§or| 
and it follows, as a nacessary consequence, that they mtist be 
Kable to a soil fai some form ; otherwise, if all the heira hap^ 
pened to be dead txe^ eiM, aod his seventh was adequate to 
pay only half the debt, the creditor wodM have to lose the 
nsidtie, not became there was not an abundance of aasets, but 
becaose they were not accessible. As^ therefore, the heir of aa 
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Mtf 18V« Aie^aiNMl ketr must be Ktbia to an action io aoma Garoa, tbo^r 

St. Mary'i will be pUoiy benefitted by bewg ioclucfed with tbe aorvirora. 

Cburoh i^ iii^ g|^a,0 i^rit, g5 il ^i\\ be tbe e^^ieit way ia wbiob tbey can 

I'TaUMa. mtke cootributioo, add will reiiete them Trom aU bur their pro- 

portion of ibe coaU; it wiU alao avera^ tbe debt en aU the 

hnda deacended, instead of iti being cOnc^nttaded on a ptrt; 

end it will likewise bene& the creditor by aubjeotiiig aU Am 

lends et once to the payroeniol his debt, inslead of oofy a pBtt 

of ibem. And I ukf. the Uw to be aa plain in pHne^pWi is lbs 

Benson of the thing. 

There is • hen by reoogniaance, which binds all knds of tbe 
eonuaor, in tbe bands of bis heirs and alienees, to oohtribadoQ ; 
end there is a lien by the debt of an ancestor which biods att 
tbe binds of such ancestor, in the hands of his heirs and devi- 
sees, to contribtiiiop ; and the analogy between these litos proves 
the propriety of including in one action all tboee who are bound 
to contribute to them. In tbe case of J^ferwn ▼. MoHon^ % 
Suunden 6, there is a record of proceedings dn a recegnitaiicei 
very osuch in point. A scire facias, being aued out agaioat the 
Aeir-and five vendees of a conusor, and the aheriff havkig re- 
sumed that there was no heir ha bis bailiwick, and. that he ha^ 
aooiaioned tbe ethers; those five ter tenants appeared and' 
pleaded that they were not bound to answer, because there wie 
inother ter tenant of tbe ntoie of Jackson not named im the 
writ I wheieupon the eonusee prayed for a like scire fadeis 
against the said Jackson, and it was grltnted. Seiiytaui Wittietme^ 
in Ddte 10, malEes the following remark : ^' the reason o( tku 
plea seems to be, beoause every tenant of the land ts emtkUd 
to hwe contributioh^ that is, all the lands of Ae cotouaor hi tbe 
bands of tbe several pyrcbasers, must be eslended and eqnally 
ibarged, and unices aU tbe tenants be warned, the olbeie are 
not obliged to answer." So it is, if two persons teeke m /esitl 
warranty, whereby the change en them h e^tutl, and one ef 
them dies, tbe survivoie and ibe heir of the decbssed perty 
ought to he ffeuehed t^^hm-^ Herberi^s «4ua^ 3 CMi, 14. eu 
Now tbe right of contributbn belongs to the hetrs^f e deceased 
heir as much is to the heirs that are not deceased ; eid, diere- 
ibre, they may be siud together with as much ^ongruity ea e 
living werrantor, and tbe heir of a deceased warranter may b» 
^f9uched tog^ktr for contribuiieii. Wheo Sergmni WUMttm 



Digitized by 



Google 



or wBWjiaMWTf. »t 

mf^ thai wrtjr teneiH ©f the bmd i» eftiMed to bare co»«fil«i-^ ^^ ^^^v 
liMi b« «w4t te Ofld6rstoo4 MDordtng to l^mrd GoM$ <l«&iiiioft St Marv> 
of coDtribution id 3 lUp. 14» &• *' NcM raader^ wbeo it is said v.'^ 
bafbre mad after tn our books, that ifooe pMOlcbaser be only ex- WsUtc^ 
tended for the 1;irho1e debt, tbai be sIhU have oootributioo ; it is 
Bot therobj bte^ded that tbeolhera aball give or aik>w unto bim 
any ibiog by way of cooeicteraiioo, bat ought to be intended that 
the party wbo only is extended for the whelei may have auiUm 
giterdm or sriartjddm as tlia case requirelht to d^utt the eccscti* 
fiofi and drtve the coousee to sue eKeoofion of the whole Umd^ 
ae in this manner epery. one sbaU be contributory, thai is, tb» 
land of ewery ter tenant shall be equelly extended.'^ NoW) tli» 
ferm gmn for an exeeation in Aev. Laws 432, arc 6, insiend^ 
of repeUiBg% contribiuion hy all the heirs, as here required^ 
goes directly to coafirtt it, by requirtng a levy to be made e» 
th§ hmds of tkt emeestor in the haoda of bis heirs, whereby is 
means aU bis lands, and not some of it only ; and all bis heirs, 
not some of them only. It is objected, that the heirs of the 
deceased beir are not heirs in this case of their grandfiitfaer. 
This n truly to ; nor are they to be oalM Mr heirs in plead- 
ing. In 2 Satmden^ 7, note 4, it is observed, that if a deehra- 
tfon be against the defendant as beir of the obligor, and It appear 
that be is only the heir of an heir^ that the variance will be 
iaial ; and therefore, he says, where lan^ have descended from 
the obligor to another who has died seized> and from him to 
the defendant, the descent must be stated specially, as that the 
defooiiant is the heir of A. who was the heir of the obligor ; 
th«s shewing, that lands descending to the heir of an heir, are 
liable to contribution, and prescribing the mckle of declaring in 
each a case. Now the plaintifis may declare sgakist the surri* 
ving heirs, and the heirs of a deceased heir, in the mode belne 
niemionedt without the least incodgmity, seeing that the latHr 
are as matkk liable, i*n respect of the lands of ike obligor tH their 
hand^t as the former. Nsne of them are liable as makers of the 
himdt and the only reason why they are liable in the debet Is, 
4bat tb^ take the assets in their own rights and not in auire 
droitf like executors or administrators. Therefore, it is said, in 
Bac. JlL title Heir, letter 6., that they are to be sued as if it 
was their own debt ; not that it is their debt or contract, or that 
tbey are at all liable otherivisei than in respect of the lands 
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UKf iMt:* dAsoftadad to tbem from the ancestor, tt Hf therefore, bo per^^ 

8t iiai7*t sontkl eoQtract, nor nqr thing mere then t Ute on faoidt deieeod- 

^^^^ ed to them from an ancestor for bis debt. 

Waliaoe. The idea that a Um survtres against snrrifors, is altog^ber 
fallacious. In 3 Rep. 14. tf. JZMnfrtrl'« cowe, it is said, that a 
joint lien which bindeth the land shall not survive, or lie only oa 
the survivor; as on a joint warraotj the survivor shall not be 
only vouched. The doctrine of survtvorsli^ i§ appfioabto to 
penom and eamiraetif but not to liens T)n land. It CMinot surviTe 
against survivors, and render them liable for the whole dMrge ; 
but it resu on «S ^ lands descended so loog as th^ remain in 
the handa of any person by descent. Whether the right and 
title to coourtbution shall be lost in respect of lands alienated Iqr 
an heir, or whether the others may compel the creditor to bfiog 
him injU) the suit, in order to subject bim to oootribntioo accords 
iBg to the vahie, for the refief of the other hetrs, is not a potat 
at present before the court, and I purposely avoid giving aojr 
opinion upon it. 

In 2 Co. 25, b. it is said, if a man bind bifliself and hts beini 
in an obhgaiion, and have heirs and lands on the part of Us 
lather and on the part of his mother, bmb heirs shall be equaNgr 
charged ; and it is added in another bocJr, that the frfaintiff sbafl 
have se9eral actumi^ but that execution shall staff till ic may be 
bad against. both of them. The reason is not raeetioned for 
s^lHuraie actions in that particular case, nor is it very apparent,, 
inasmuch as each set of heirs is eotttied to eonirilmiiom from, the 
otbei ; and ^fter all, the affinity between these separate actioiie 
makes tbem so nearly in the nature of one, that execution agaisat 
one^ball ttoy till it can be had against both. But the geoeral 
rij^ I conceive to be otherwise. It is said, mi note 10, ta 2 
Saund^ 7, '* that if there be se/oeKol heirs^ such as co-parceners, 
heirs in gavelkind, or borough £oglisb, aed one only be charged, 
be is entitled to contribution from the other heirs, end theie- 
fore, may plead this plea,'' to wit, in abatement ; plainly io^y* 
ing, that all who are liable to contribution muse be joioad in the 
9Mflke proceeding, the gravatnen of the plea bmg that sooM 
are omitted. 

Dbakb, J. concurred. 
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Bfayl82». 
THB STATE agtOnsi THE JUDGES OF THE INFEBIOR COURT OF 
COMMON FLEAS OF THE COUNTY OF SALEM* 

0« AHBRCSMSVT. 

If ft plaintiff saftigiui all his interest in a aoit to A. and B., and then 
takes the benefit of the inaolTent law, and the sheriff is appointed hia 
assignee under the insolvent act, and the suit is carried on to judgment 
and ezecntion, and the sheriff raises the monev thereon, but does not 
pay it over to A. and B., an amercement will not be orderedjgainst 
Aim, without proof that he had notice of the assignment to A^Sd B.» 
and that he had v^ontarily omitted or neglected to pay them aftei^auch 
notice. 

This was a certiarwri to the Court of CommoD Pleas of the 
CouDty of Salem, to bring op an order at amercement which 
bad been made against the sheriff. The following is the sttte 
of the case agreed upon by the attorneys of the parties : *' A 
summons was issued out of the Inferior Court of Common 
Pleas of the county of Salem, returnable to March term 1827, 
at the suit of Mason S. Gibbon against Jonathan Belton, upon 
a promissory note. Which suit was continued in the name of 
Ibe original parties, although the said Mason S. Gibbon, after 
the commencement of the said suit, to wit, on (he 16th day of 
February, A. 1^. 1827, assigned all his interest to the said note 
to James Brooks; and the said James Brooks, on the 15tb day 
of JtJne 1827, assigned all his interest in the said note to Daniel 
£i. Miller and John Cooper, merchants of the city of Philadel- 
phia. The suit was prosecuted for the use of the said Miller 
and Cooper; and at September term 1827, judgment was en- 
tered in favour of the plaintiff for the sum olF^f305.62 1-2. 
Execution was issued, and the roohey was collected and re- 
ceived by tbe said Edward Smith, sheriff as aibresiid* Notice 
of aroercemeot having been duly given by the attorney on 
record of tbe plainti^ the Court of Common Pbas of the 
county of Salem, in tbe term of June 1828, rendered judgment 
of amercement agtinst tbe said Edward Smith, sheriff as 
aforesaid. 

Tbe said Mason S. Gibbon, being insolvent applied to the 
Court of Common Pleas, at March term 1827, and such pro- 
ceedings wore thereupon bad^ that the said Gibbon was on tho 
16th day of June 1827, discharged according to the prayer of 
bis j^titiooi and the said Edward Smith was on tba same day 
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May leap, uppobted his assigaee according to the requirements of the act 
^^ of ihe £4egj8lpture ^n that aubjaot. 

Upon the motion to amerce, the sheriff it was proved or ad- 
mitted that he had received the money upon the execution as 
afecesaidi aid that be had paid the costs to the attoniey of the 
plaintiff. 

The coonsel for the said aberrff offered in evidence the re- 
cord tff the proceedings in iosolveacy in the case of the said 
Mason S. GKbbon, together with the assignmevt aforesaid as an 
insolvent debtor, dated 16th June 1827, as aforesaid, and also 
offered in evidence a certain book of said Edward Smithy as 
assignee of said Gibbons, an insolvent debtor, as aforesaid, to 
prove that he had charged himself as such assignee with the 
amount of mdneys collected on the aforesaid execution by him 
as sheriff as aforesaid, of the said Jonathan Belton. To the 
above evidence the counsel for the party interested under the 
said judgment objected, and the Court of Common Pleas sus- 
tained the objection, overruled the above evidence, and rendered 
judgment of amercement as aforesiiid. 

It was pot proved, upon the notice of amercement, that the 
said Edward Smith had notice of the assignnpnt of the said 
note to Brooks, and by .him to Miller and Cooper. 

If upon the whole. case, the Supreme Court shall be of opin- 
ion that the amercement was legally ordered, then it is a|greed 
that the judgment -of amercement shall be affirmed with costs. 
But if the court shall be of opinion thai the judgment oramerce- 
ment was iUfpjDy gendered, then the same shall be vacated and 
set aside. .... 

R. S. Fields and F. L. McCulloch/for the plaintiff in cer^ 
tiorari. 

Bkkard P. Thomipon, and Wm. A*. Jffftn, for4he defend- 
•jnts. 

The Chief Justice delivered the opinion of the court. 

The amercementof a sheriff is founded upon his neglect, or 
refusal, or omission to perform some prescribed duty. "Bj the 
22d Section of the act concerning sheriffs, /teir. LaW9 241, it is 
enacted ** That if any sheriff or coroner shall neglect or refose 
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to execute toy writ of execution to him ^irected» and which May ^8^^* 
hftth or shall come^ to his bands, or where the execinioo shall be state 
hy fieri fawu, shall neglect to file a just, and true inventory of salem 
the goods apd chatties, lands and tenements, so talMo in execu- 
tion, unless such sheriff or coroner return that he hath levied to 
the value of the debt or damages and costs ; or shall voluntarily 
or negligenily omil, for the space of two months, rend^ering to 
the plaintiff or pkintiffs, his, her, or their representative or a|f. 
torpey, the money which hcf shall have received from the salo ' 
of the estate of the defendant or otherwise, he shall be amerced 
in the value of the debt, or damages, and costs to the use of the 
said plaintiff or plaintiffs.'' 

In the case before us, the breach of du^^^ charged upon the 
sheriff is, the omission to pay over the money collected and re- 
ceived by him under an execution ; and to establish legally tbia 
charge, it must have been shewn tlnit he voluntarily or negli- 
gently omitted to render the same to the plaintiff or hie repre- 
sentative or^ attorney. B^re an amercement can be ordered^ 
ten day's noiipe in .writing of the motion is required to be given, 
to tb© sheriff, for the two-fold purpose of enabling him to pre- 
pare to resist it, if undeserved, or to prevent it, by making pay- 
ment. The facts of the case as presented to us by the statement; 
of ibe parties, are these : Mason S. Gibbons instituted a suit in 
the Common Pleas of Salem, by process returnable to Marck 
term 1827, upon, a promissory note; on which suit judgmeoA 
was obtained at the ensuing term of September. After the com- 
mencement of the sui^ Gibbons assigned on the 16th of Febru- 
ary 18^ all his interest in the note to James Brooks, and he on 
the 15th of June of the same year, assigned all his interest ia 
the same to Daniel L. Miller and John Cooper. The suit was 
prosecuted for the use of Miller and Cooper, but the name of 
Gibbons was used throughout the proceedings ; and neither the 
assignment nor the interest of Miller and Cooper was mention- 
•d on any one of them, nor upon the execution which was issu- 
ed on the judgment and delivered to the sheriff. No proof was 
made before the Court of Common Pleas, on the application 
for ameitjemetfl, that the sheriff ever knew, or had recwved no- 
tice of the assignmem to Brooks, or to Miller and Cooper, not 
does it appear by the sute of the case that any demand of pay- 
ment of the sheriff was ever made by either of them- Mason S. 
ss 
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m^ wm. OibboDB was diflduvged as to iii8o)v«m debUMTi tgrMtbly to the 
^^j^ ttt d* the legMttare, on ifce IGib of Jhroe 1827, aad an assiga- 
•.^_ Meat was then oiade by him of aU kis estate, real and penooal 
«> Edward Saakh, tbe stieriC In the notiee of amereement the 
name of liaiooS. Gibbons was used, and no daentioa was laada 
fa or on it of Milter aod Cooper. 

la aM these faeai there is no ground woric lor so amenMUfeftt 
ff the sheriff. Tiiere ts no fouadation to sinna^ tbe c^targe that 
be roluoiarily or oegUgently omitted to render ^ money to the 
person entitled to raceive it. Was there a cirfpaUe oibteion to 
render St to Miller and Cooper f Clearly not. Their title to 
claim it was not slated on tlie record or the execution, as already 
menfioiied, nor in any wise notified to tbe sheriff. fVhy tfaea 
should 4ie have paid loihem rather than to any other member of 
llie comawimty f Nothing appears to haire given reason to tbe 
sheriff to dmibt that the interest in the suit and note passed to 
him by the assignment of Gibbons, andthst the money when col* 
Jeoted was sut>y«fct to immediate approbation for the benefit of 
kis ereditora^ I de not mean to say it actually did so pass, not 
to qoeMion or deny the validity of the assignment to Milfer and 
Cooper, or their right to the money. On these points f express 
no opinion. !For if it be conceded, that on the a^pRcation for 
amercfefhent they proved an incontestable title to the proceeds of 
die execution, that proof alone did not justify the amerceikient ; 
far they itere bound to ^ew further that tbe sheriff had previous- 
ly to the service of the notice of amercement vohtntarify ^r fic- 
Ugendy omitted to render tbem the money. Without the ktler 
fact the amercement was not legally ordered. CouHs will, as 
#as cortectly remarked by tbe^ counsel of tbe defendants in ear* 
Horari, take notice of and protect tbe rights of assignees; but 
ihey most be such as are open and avowed, not such lis are lateat 
6f concealed. 

Much of the scope of the argument of flie defeodatits in eer- 
tiorari, was to shew that Miller and Cooper were entitled to the 
money; I repeat therefore, that in deciding this case,- 1 wish to 
be distinctly understood as expressing no opinion arhieh of the 
parties, Miller and Cooper, or tbe assignee of GRbbons is entt- 
tied to tbe^ money collected under the execcrfioa. That matter 
may be the subject of future litigtition, and as Rs determinatioe 
1^ not required to arrive at a proper conthision here, It ought to 
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be left opett. It is eoougb oa ibe iHfMeot oeoieiw that tlM ^^ ^^^ 

charge of wilful or qegMgent omiesioa to reQdef tbe money lo 'rt r^^ ntr** 
Miller and Cooper vrgi not eustainecl; and tbe amerc^iBeal ^^^ 
was therefere erroneeusJy ordered. 



THE INHABITANTS OF THE TOWNSUIF <^T UPPBR ALLOW ATd 

CRf;gK IN THE COUNTY OF SALEM mffomd RAViB ftTIUNfi^ 

AND OTHERS. 

The midnomer of a corporatioa iki a grant or obligation, does not da- 
atroy or defeat tbe grant or obiiga(ioB, uor prevent a reeov^ry qpqo it ii^ 
tbe true name, provided tbe corporation designed and intended by the 
partiea to the instrument, be abown by proper and apt averments and 
proof. 

Jeffers in support of ifae demurrer cit^d and relied on the 
following cases. 1 Penn. 115 ; 2 Strange 788 ; 2 Lord Raym, 
1515 ; Covfp. 26 ; /Zer. Lam 724, sect. 3. 

EaHn for the plaintiffs cited and cothmeoted on. the foHowing 
cases. 2 Sac. o^r.B, Corp. C. 3; 6 IbUt 43i ^ pleas and plead- 
ings ; Dyer 279 ; Leon. 322 ; Jtfeof 897 ; Cro. Jac. 281 , 558 ; 
JLuiuf. 294 ; 4 Bac. abr. 753, Misnomer; Roll. Mr. 146; 2* 
Bac, abr. 5. n. a ; 1 1 Co. 21 ; Salk. 7, pi. 17 ; Com. Rep. 408. 
Com. Dig. Estoppel B. 271 ; Cro. EKz. 352; 700 ; 2 Bl. 
Com. 295 ; 2 Starkie 27 ; Chitiy on BiUs 83 ; 6 Taunt. 325 ; 
4 T. /i. 28 ; 1 Starkie 85 ; 2 Com. Dig. Capacity B. 4, 5 ; 10 
Co. 124 ; 3 Bac. abr,. GranU 378, C ; 1 Bl. com. 475 ; Penn. 
500 ; Com. Dig. Chants A, 2; Hobart 124; Poph. 59; 7 
Taunt. 546 ; Dyer 106 ; 11 Co. 21 ; 3 Com. Dig. Devise, J; 
3 Zseon 18 ; Bro. Corp. 8, 62 ; Andr. 117 ; Mos. 865 ; Co. 
JCA. S,a; 6 Co.65. 

.Swing, C. J. The declaretion in this case alleges the bond, 
on wbicb the action U brought, to hare been made by the de- 
feodttots to *< Theinhabitant9t)f tbe township of Upper AUoway'ff 
Creek in the couHf y of Salem, by the name and description of 
The tnable inhabitants of township of Upper Alio way's Creek 
in tbe county of Salem and State of New-Jersey,** and contains 
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U^y ldS9. 101 averment in the following words ; *' And the said the mhabi- 
lahabitBotf *Wt8 of the township of Alloway's Creek in the county ofSalem, 
do aver and say that they are one and the same body potitie aAd 
corporate as is described and mentioned in the said writing ob- 
Ugatory and no other." 

To this declaration there is a general demurrer ; and the de^ 
lendants rely on the varianee between the name in the bond 
and the true name of incorporation. 

The misnomer of a corporation in a grant or obligation does 
not destroy or defeat ihe grant or obligation, nor prevent a re* 
covery upoo it in the true name, provided the corporation de- 
signed and intended by the parties to the instrument, be shewn 
by proper and apt averments and proof. " There will be found 
adifierence," says Lord Coke^ 10 Rep, 125, " between writs 
i^id grants, for if a writ abates, one might of ^common right hive 
a new writ, but be cannot of common right have a new bond or 
a new lease*" Hence the law has benignly provided, utresmagis 
valeat quav^ pereatf that the mistake shall not vitiate the obWga.- 
tion or grant, but impose on the corporation truly designed the 
necessity of averring and proving the real intention of the parties. 
In the present c^se the averment, if sufficient, is admilted by 
the demurrer to be true ; and it is sufficient, for there is no 
such substantial difference between the name used and the true 
aame, there is no such irreconcilable incongruity between them, 
as to render it impossible for the plaintiffs under the plea of the 
general issue to prove the matter contained in the averment. 

The cases in the books fully evince and establish the doctrine 
I have stated. 

In the case oi LynneRegU^ 10 Coke 122, the special verdict 
found that the defendant's testator made, sealed and as his deed, 
delivered, the writing obligatory to the plaintiffs, the Mayor and 
Burgesses of the borough of the lord the king of Lynne Regis^ 
commonly called Kings Lynne in the county of Norfolk, by the 
'fiame of the Mayor and Burgesses of Kings Lynne in the county 
of Norfolk ; and judgment was given for the plaintiffs. In the case 
of the Mbot of York, cUed iO Co. 125, the Abbot of York 
was incorporated by this name, " The Abbot of the Monastery 
of the blessed Mary of York," and a bond was made to the 
Abbot by this name—-" The Abbot of the Monastery of the 
blessed Mary without the walls of the city of Yorjc." The Ab- 
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bot bmu^his aptioo of debt by his true name, and in-bisde- Mayisag. 
daration he aatd that the bond was made' to the plaiotiff^ by the tahabitanu 
name, &c. which says Lord Coke implies an atrerment, that the ajin*. 
abbey was within York ; and the writ was awarded a good writ^ 
by the opinion of the whole court \ and y^t the name in the 
bond doth not import, of itself, the true name of the corpora- 
lion without averment dehors. 

\\xMtdway Cotton Manufactory v. Jldam^^ 10 3fiut« 360, 
the deelaratioDy.on a promissory nbte, alleged that the defend- 
ants promised the said Medway Cotton Manufactory^ by the 
name of iZicAoriboii, Jlfe/enZ/'aod Co. to pay them &c. On de- 
murrer the declaration was held good, and judgment was given 
for the plaintiffik The court said, the declaration was not liable to 
the objections, whieh had been made against it, if the case 
there stated, was proveable in any course of evidence competent 
for the plaintiffs to produce in a trial upon the general issue. For 
iben the variance of name was not iatal to their demand. 

In the African Society v. FortcX; 13, John 38, the rait was 
brought by the name of " The New- York African Society for 
Mutual Relief," the decUvation stated that the defendants ac- 
knowledged themselves to be held and firmly bound to the plain* 
tjffit by the description of " The Standing Committee of tbe 
New- York African Socie^ for Mutual Relief in the sum of be. 
to be paid be. On general demurrer, judgment was given for the 
plaiotiffl. The court s^id, *^ where a deed is made to a coifo« 
ration by a name varying from the true name, the plaimlfis may 
sue in their true name, and aver in the declaration that the de* 
fendaot made the deed to them by the name mentioned in the 
deed. The allegation in the declaration that the defendants ac- - 
knowledged themselves to be bound unto the. plaintiffs i>j the 
description, be. is equivalent to such an averment." This case 
meets one of the difficuhite urged by the counsel of the defeotf^ 
ants, ibat the bond being made to tbe taxable inhabitants is made 
to part only of the persons included in the corporation, and that 
therefore the ai^ermeot cannot be sufficient. 

In tbe PreMent ^c. v. Myers j 6 Serg. and Hawle 12, the de- 
daration set forth a covenant with " Tbe President Managers and 
Company of the Berks and Dauphin Turnpike road," and the 
article produced on tbe trial, contained a covenant with " The 
Berks and Dauphin Turnpike Company," Qibeon^ JuHke^ in 
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>'*y ^^^' d#}iV#riBg (be o^MD of tW court, stid, *^ !■ plaidii^ tke ttpte 
lobtbiiaBii or corpor«le Mine must be strictly used, and while the lair wn 
^uTiif. ^^ * eorportiioo coukl speak oolj hy its sea), the same Btnel>* 
nees ia the use of the style was also oecessary in ceotractbg. 
But when the ceur^ began to dlow these artificiai beings, isosi; 
if nol all, the attributes of aatural exiiteoce, and to peiwli tfoeoi 
to cootract pretty much in the ordinary raaeoer of eaturat per-* 
sons, a correepondeot relaxation in the use of the exact corpo- 
rate name, for the purposea of desigMiioii aeoesaarily foHowed. 
I uke the law of the present day to be, that a departure fiooi 
the strict style of the corporation, will not avoid its eooiraeta if 
"" k substantially appear that the particular corporation wis foteod- 

ed, and that alatenl aasbiguity may under proper averraenu be 
explained by parol evidence, in this as in other cases, to skew tlie 
bteniion." 
. lo fVoohmek r. Forre§4 and others. Pen, 115, the saiit was 
brought in the name of " The lahabtfams of the Township of 
Woolwich in the county of Gloucester'' and the bond was made 
to '' The iobabilaots of the township of Woolwich" which 
this court held would have been sofficiei^t if there bad bees an 
averment in^ the declaration, that the person or corporafios de* 
scribed in the grant is the same with that named in the writ. 

Tn The InkabitanU of the tawmhip of MidiUtawn in the eoun* 
ijf of Monmouth v. McCormick, Penn. 500, the dedaratton aet 
ouas bond to the plaintiffs by the name and descriptipn of ^* The 
Inhabitants of Middletowq aforesaid, in their corporate capaci* 
ty* and contained an averment that the phiintiSi were the same 
hody politic and corporate as described In the bond. On gene* 
ral demurrer, judgment was given for the plsiatiA. The Chief 
Justice said, *' When a corporation appears ia cotut in ita^ proper 
corporate name, and dechres upon a boMl in which there is a 
vsiriance/rom that name, it amst be averred in some form or eth* 
er, that the corporatios suing, and the corporation named in the 
bond is one and the same oorporation." 

On the part of the defendants h is insisted that no avertoent 
can sustain the bond in question, because it was taken from the 
* collector of taxes of a township tMider the thu-d section of the 
supplement to the act concerning townships, Ate. I^ot^r 7S4, 
which requires that such bond shall be taken In the corporate 
«»me of the township. 
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ll might suffice to say that inssmucb as there is no oyer of the ^**y^^^- 
bond in the present case, the condition is not upon the pleadings, inbibltaota 
ami mm caanot therefiore judiciany see that it was giren by atax^ strhi«. 
collector. But if for argument's sake we suppose it so to be, it 
is fBftoifest that the conclusion deduced Ironvtbe direction in the 
act, that it shall be taken in the corporate name, is unsound ; for 
the requisition of the act is really nothing more than the general 
rale, that aH bonds given to corporations should be given in the 
corporate name ; and hence a variance in this case can operate 
no more, nor be less remediable, tlian in ordmary cases. More* 
over as the act requires such a bond to be taken in name of the 
corporation^ if the bond in question be a collector's bond, a pre- 
sumptfoa^ in support of the averment, arises that it was really 
destgned to be f^n to the plaintifli, and that the parties by the 
name and description in the bond really intended, the corpora- 
tion new this plaintiffs. It may be fiirtber observed that the aet 
under whidi the constable'lB bonds were taken ia the cases of 
ffwhfich amd Middletovm^jiwecis theiD W be entered into <* to . 
the inhabitants of the township in their corporate «ame and ca- 
^ty." Pm. 828, net. 52. 

We are ef opinion die demurieris not well taken, and thoMt 
be ovemded, and ja^ment rendered for the plaintiffs, with leave 
to the defiradants, if they choose, to withdraw the demurrer and 
plead, &c. '^* , 

JodgTqent accordingly. 
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May 1829. 



Cote 

V. 



SARAH COXC agsinti HENRf GULICK. 



QttU'ek* ''^ ^^ action of dower the defendant may plead in abatement \litt the 

faasband of the demandant was an alien. 

The plea of alienage ought to contain a direct averment that the per- 
son is an alien, and that he was bom out of the allegiance of the state, 
and within the aUegiance of a foreign state. 

Alienism will not be inferred simply from the /acts that a person warn 
on the 3d of July 1TT6, a subject of Great-Britain ; and in the year ITVJ 
withdrew f\rom this state and Cook refuge with the BriUsh army, and 
died in England, and never took upon himself the oath of allegiance to 
this state or the United Sutes, but elected to continue a subject of tbe 
king of Great-Britatn. 

A demurrer admits all such facts as are sufficiently pleaded, bat is no 
admission of such as are not sufficiently pleaded. 

This wts an action of dower brought by Sarah Coze^ widow 
of Daniel C0ZO9 deceased, for her dower ia certain premtaes 
owaed by 4he defendant. To tbe ordiDtry count 10 dower, tbe 
defendant pleaded hi abatement^ " That heretofore to wit, od 
tbe third day of July, in tbe year of our Lord one tfaoasand 
seven hundred and seveoty-six, to wit, at TreotQD, io the said 
cotiDty of HoftterdoD, tbe said Daniel Coxe, io the said count 
mentiouedi was a subject of the king of Great Britaie, and thtt 
afterwards to wit, id the year of our Lord one thousand seve^ 
)iuadred and seventy^seven, he tbe said Daniel Coze, did with- 
draw from and out of the state of New-Jersey, and that the ssid 
Daniel Coxe, at the time of bis decease, did reside under \hm 
actual jurisdiction and government of the said king of Great* 
Britain, to wit, in England, in the said Eiogdom of Great-BritrnDg 
and that be tbe said Daniel Coxe, did never take an oath of al* 
legianee to tbe State of New-Jersey, or to tbe United Sutes^ 
or either of them ; nor did the said Daniel Coxe, ever take wn 
oath of abjuration of the king of Great-Britaio, nor did the said 
Daniel Coxe at any time, in any overt act by bim done, exhibit 
himself as, or profess fafroself to be, a citizen of tbe State of 
New^ersey, or of the United States or either of them ; but the 
said Daniel Coxe did choose and elect to remain and continue 
a subject of the said king of Great-Britain. And this^be is 
ready to verify. Whereupon he prays judgment of the said count 
- and that the same may be quashed." 

WaOf for the demandant, cited and rebed upon tlie foltowing 
authorities, 1 Chit. Plea, 215 ; 2 ib. 473 ; 2 Crane* 283; 4 •»• 
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21 1 ; 3 John. Ca. 107 ; 2 »6. 28 ; 3 »6. 27 ; 2 Penn. Rtp. 764; M*y^«»- 
Bev. Laws 263, tec 75 ; £ Ha/tf. Aep. 46 ; Rev. Lam 397 } coz 
Story Plead. 11 } 8 T. Rqp. 166. q^I;^ 

fT. Habied and Froom for ibe derendant, cited and relied 
upon the following cases. 9 Man. Rep. 363 ; 11 t(. 119, 313; 
12 fi. 8 ; 10 JoAn. /{fp. 183;llti. 418; 20 A. 323; 3 Sin. 
Rep. 8 ; 2 Kent Com. 34, 35 ; 4 Crouch 321 ^ TTAea^ 635 ; 
2 Pick. Rep. 394, 5 nore ; 2 ./12(»5. /iep. 244 ; 1 Wheat. 300; 
4 n. 453. 

The Chief Justice being the guardian of certaih infants against 
whom were actions, by the same plaintiff, and depending upon 
the same points, took no part and deliFered no opinion* 

Ford, Justice, delivered the opinion of the court. 

Sarah Coxe, widow of Daniel Coxe, dec. demands the third 
part of certain lands for dower of the endowment of her said 
late husband ; and her demand is opposed by ^ plea in abate- 
ment setting out the following facts ; lat. That the said Daniel 
Coxe, on the 3d day of July 1776, was a subject of the king of 
Great- Britain; 2d. That afterwards in the year 1777, he widi- 
drew from this state ; 3d. That at the time of his decease, he 
resided unde» the jurisdiction of the King; 4ih. That he never ^ 

took the oath of allegiance to this state, or the United States, or 
any of them, nor the oath of abjuration ; 5th. Nor did he by 
any overt act exhibit himself as, or profess himself to be, a citizen 
of this state ; 6th. But that be chose and elected to continue 
and remain a subject of the king of Great-Britain. To this plea 
there is a general demurrer. 

First. If these facts amount to a plea thflt th^ husband was 
an alien, they shew matter of disability which is clearly pleada-* 
ble in abatement. Com. Dig. Maiement, E. 4 ; 9 Maes. 363, 
Small V. Lee, 

Secondly. A demurrer admits all such facts, as are sufficiently 
pleaded, to be true. Bac. Ah. Pleas^ Al 3 ; but is no admission 
of such as are not sufficiently pleaded. Now, no facts whatever, 
will constitute a person an ahen without an averment that be u 
one. The court is required to infer from the facts in the plea, 

Tt 
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May 1829. (but the husbtod was an alien when the plea itaelf^doea oot call 
Cox hira so, but seems carefully to avoid doing it. In this respect, it 
oJick. 'departs from the established form of pleading this defence. In 
proof of this, I shall simply refer to 2 Chilty 473, as'amoog the 
latest and best authors, and as one who never departs from JRot- 
taUt LdOff and Wtniworih^ who preceded him in the xoliection 
of common law entries. The plea, according to him and aii other 
authors, ought to commence with a direct aver meal Cbai \Vk« 
person u ao alien, and then that he was bom oui of the allegiance 
of the king or state, and within the allegiance of a foreign sute. 
In Cmltnm cote, 7 Rep, 16, 6. the most usual and best mode of 
pleading, was adjudged to be both exclusive and inclusive extra 
Ugeantiam regie ei infra Ugeaniiam alieriue regie, Tet the two 
facta, that he was bom [for example] out of the allegiance of 
the king of England and within the allegiance of another king, 
do not of themselves constitute him an alien, for he might still 
be a liege subject by act of parliament, therefore, the bar is 
incomplete, unless it avers him to be an alien. It was said ia 
argument to be characteristic of a good plea, thai u states all the 
facts and leaves the law arising on them to the court ; the re- 
mark is a sound one ; but here the court is required to infer, 
from the facts stated, another which is not stated, to wit, that be 
is an alien, before they can decide whether the writ is to be 
quashed or not ; that is, they are to add to the plea a very inn- 
portant fact and then declare the law arising on it. The reason 
given for omitting this important fact is the peculiar circumstances 
of the case, as if they were any more so than those in Calvin^e 
ecue, who was nevertheless averred to be an alien. 

But alienism could not he inferred from the facts stated La 
the plea, supposing them all to be true. He was on the 3d of 
July 1776, a subject of the king of Great-Britain ; so was Han- 
cock and Adams; so was General Washington and the band of 
patriots tliat composed his army, and must we gainsay their citi- 
zenship and declare them aiiene to their country i Again, 
Daniel Coxe, in the year 1777, withdrew from this state ; so 
did also a great many other Americans take refuge with the 
British army and were called refugees ; but they were declared 
by all our statutes to owe allegiance to the state ; they were de- 
clared to be citizens; were warned of their duty as citizens; and 
punished in Uieir property as citiaens ; and we cannot call them 
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•Hens even at this day without flying in the face of all ourlawi. M^T^^^i 
But in the next place be died in England ; now, if an American** MoTrto 
citizen happens to die in Europe does tbatconstitute bicB an alUnt Q^i», 
so that his wife cannot be endoyeed.nor his children inherit hit 
estate ? A citizen carries his allegiance with him to every part 
of the world, and though he may die abroad he does not be- 
come thereby an alien. Again, the plea says, that he never took 
the oath 3f allegiance to this state, or the United States, or any ^ 
of them ; but does an omission of this duty destroy citizenship f 
Then what multitudes of our citizens have become aliens and Ipsl 
the power of transmitting their lands to their children. But he 
never professed himself to be a citizen ; true ; nor does alle* 
giance depend at all on so doing so. Lastly. The plea says, that 
he elected to continue and remain a subject of the king. Now, 
our laws do not submit this matter to his choice i they do not 
permit a man to lay aside his allegiance as be puts off a garmenti 
otherwise he might appear in arm* against his country without 
being guilty of treason. Thus no fact set forth in the plea au* 
thorises an inference that the husband was an alien. It is said 
aot «o appear that he was born in the United States ; bul the 
court holds every suitor to be a citizen unless the contrary is 
shewn ; if the place of birth was material to constitute him an 
alien, the party relying on alienism should have shewn it in th.e 
plea* ' 

Perhaps an apology is due for saying as much as has beea 
said on the mamTest defects of this plea ; and if so it must be 
found in the apparent sincerity, and strenuoosness with which it 
wae endeavored to be maintained at the bar. 

Let the defendants answer over to the court. 



JACOB C. MORRIS ads. HENRT GEIGER. 

Notice mtist be given, of an application to diisefaarge a defendant on^ 
common bail. 

. T^E defendant Gerger^ had been held to biail for a debt due 
llie plaintiff. ^ 
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May 1820. Morrii on the part of the defeDdaDt moved the court to dis- 
Ack0nnao charge him on common baH, because he had since the com* 
Vtn Hoaten. "^•^ceraent of the suit taken the benefit of the insolvent law. 

Th^ Chief Justice asked, if any notice of the motion had 
been given to the plaintiff's attorney. 

Morris said that none had been given, because be^upposed 
none was necessary, and cited the case of Ogden ads. Hughes 

The court refused to bear the motion because notice of the 
application had not been given to the plaintiff's attorney. 



£X£CUTORS OF ACKERMAN «/«. C. A. VAN HOOTEN. 

If a defendant nei^lects to plead bis dischargee, ander the insolrent act, 
in an action for a dm contracted previous to his discharge^ and wfhrm 
the regular time for pleading the same, to elapse under a mistaken idea 
of the law, the court will not permit him afterwards to withdraw a reluks 
given by him at tha Circuit in order to phftd hU discharge* 

Wh. Halstcd, on behalf of W. Pennington^ attorney, for 
Van Houten, moved for leave to withdraw the reUcta which had 
heen signed at the last Circuit in Essex, for the purpoee otple^d" 
iog the discharge of Van Houten, under the insQlvent act, pre- 
vious to the commencement of the suit \ and read an affidavit of 
the defendant, stating, that subsequent to the contracting of the 
debt, for which the action was brought, and previous to the com* 
mencement of the suit, he took the benefit of the insolvent law 
of this slate, and that he did not inform his attorney of that Acf, 
(until after he bad filed a plea of the general issue, and the cause 
bad been noticed for trial and called at the circuit,) under a belief 
that it would be eufficient for him to produce his discharge be- 
fore the Circuit Court in order to obtain the benefit of it. 

E. Vanarsdale, jun. opposed the application upon the ground 
that it was too* late in point of lime ; ai^d cited 2 JV. T. T* R^* 
102; 1 J0hn. Ca. 133; IS John. 337, 
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Cb^ Justice. We ihink tbis applicatioo too late. The ^is- May laaa, 
cbnrg0 was allowed befoj'e the commeacemeDt of the suit, and' Xeobrook 
might have beeo pleaded, and probabljr would have been if no'^ M'Coiai. 
concealed, it would almost seem studiously from jhe attorney by 
the defendant who availed himself of another plea, which bad 
no support and was relinqubbed at the Circuit. Allowing to the 
ai£davit its utmost force, the only reason giveo fornbe delay, is 
an ignorance of the law. 

Application Overruled. 



JOHN D. W. TENBROOK, GUARDIAN, aFoi^uf HENRY MCCOLM AND 

WIFE. 

An appeal will not Iie,'to the Prerogative Court, from a decree of the 
Orphans^ Court, revokiog letters of guardiaoabip. The proper method 
of reviewing each a decree is by writ of certiorari. 

X fiL Green for plaintiff. 
Vroom for defendants* 

EwtMO, C. J^ We are moved in this case to quash a writ of 
certiorari^ whieb has brought here a decree of the Orphans' 
Court of the county of Somerset, revoking, so far as related to 
the person of the ward, letters of guardianship of the person 
and estate of David Yoorbees, granted by thf t court in the year 
1819 ; becausci as stated- by tb» court in their dtferee, ^ the cus- 
tody of the person of the said infant had until lateljr been com- 
mitted by the said guardhin to the mother of the said infant, and 
ib% said mother was desirous of retaining tlie possession of the 
person of tbtf said infant, and bed always treated him with the 
kindness and affection of a mother, and was together with her 
present husband, Henry ll'Colm, perfectly competent to the 
proper bringing up of the said infant, and the said John D. W. 
Tenbrodc, the guardian, bad without any good or proper cause 
sbewD, taken the said ward from his mother, and refused to re- 
8toi^ him.'* 

The ground on which the motion is rested, is, that a writ of 
certiorari will not lie, to remove here such decree of revocation, 
•nd that an appeal should have been taken to the Prerogative 
Court. • 
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Wy 1829. In the 33d section of the act respecting the Prerogitiire and 



_x 



M<Ck>ln. 



Tenbrook Orphans' Courts, Rev. Law$ 787, it is enacted that "all final 
sentences or decrees of the Orphans^ Courts in the several 
counties of this state, where no appeal is given to the Preroga- 
tive Court, shall be subject to removal by eertiarari, into the Su- 
t>reme Court.'* Hence it is seen that our topic of inquiry is, 
Vrbether an appeal from the present decree is given, inasmuch 
as if not given, a certiorari may, by the express terms of tbe 
act, be sued out. 

The Prerogative Court and the Orphans' Court, are tribunals 
created by statute ; and their jurisdiction, so far at least as re- 
spects the subjects of it, is special and limited. We are then Co 
look into the statute to learn their jurisdiction, and, especially io 
consequence of the phraseology of the section just cited, to as- 
certain whether in any specified cas^ an appeal is given. 

The first section declares that <* the authority of the Ordioary^ 
shall extend only to the granting of probates of wills, letters of 
administration, letters of guardianship, and to the bearing, and 
finaliy determining of all disputes that may arise thereon." The 
'second section directs him to hold a Prerogative Court at stated 
times, '' when he shall hear and finally determine all causes that 
shall come before him, eiiber direcdy, or by appeal.from any of 
his surrogates, or the Orphans' Court." The 6th section, lie- 
daring <he jurisdiction of the Orphans' Court, gives them '' full 
power and authority to hear and determine all disputes and con- 
troversies wbat»ever, respecting the existence of wHis, the/air- 
ness of inventories, the right of administration and gtiardianship, 
and the allowance of the accounts of executors, .admioistratora, 
guardians, or. trustees, audited and stated by tbe stirrogate, aod 
all other niaiters and things hereinafter submitted to their deter- 
mination." Tbe general terms of these sections have never beed 
supposed or construed to give jurisdiction. of appeal from off deb 
crees of the Orphans' Couit ; and amoi^ other reasons it may 
be presumed^ because an appeal is not in either section express- 
ly given or recognised ; because in tbe subsequent sections, in 
some specified cases, the appeal is given in express terms ; and 
because from the language of the whole act, it is abundantly 
manifest, that the legislature did not design to subject all de- 
crees of the Orphans' Courts to appeal, but to give tbe appeal 
frorn some, and to subject others to removal by certiorari, Agre^ 
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ably to ibis view of the matter, it has been held that the de- May I820. 
cree of the Orphaos' Court on the settlemeot of the accounts Tenbrook 
of executors or administrators is not subject to appeal, but to re- m<c im 
moval by certiorari^ Sulard v. SmaUeifi before Oovernor fViU 
Uamion, July 1624 ; the State v. Mayhew^ 4 HaUt, 75. In EU 
dridgt V, Lippincott, Coxe 397; an appeal to the governor from 
a decree of the Orphans' Court, appointhig a guardian, was dis* 
missed for vrant of jurisdiction ; the act of 1784, in force when 
that case was decided, although containing these same genera! 
sections which have been citedi not giving in express terms an 
appeal from the granting of letters of guardianship. 

The* 7th section of the act of 1820, Rev. Law$ m, autho- 
rizes the Orphans' Court, if a guardian has embezzled, wasted 
or misapplied the estate, or shall neglect or refuse to give further 
security when required, to revoke or repeal the letters of guar- 
dianship ; but nothing is said in respect to an appeal from the 
sentence or decree of reifqcation. Again^ in the 0th section, the 
Orphans' Court are authorized to revoke letters of guardianship, 
where, at the instance of a surety in the bond, it is made to ap- 
pear that the guardian has embezzled, wasted, misapplied or 
iDismanaged the estate ; and as in the former section no appeal 
Is, in terms, given. 

The 27th section transfers to the Orphans' Courts, '' the 
powers and duties formerly exercised and performed by die Or- 
dinary relative to the admission of guardians," or more correct- 
ly speaking gives them concurrent jurisdiction in such cases with 
the Ordinary. In this section an appeal is expressly given from 
ib^ Orphans' Court to the Prerogative Court. And it has been 
strenuously insisted, in the argument at the bar, that under this 
section, the general power of revocation of guardianship is vest- 
ed in the Orphans' Courts. I have been disposed to exercise 
great latitude in the construction of this section and to find here, 
if possible, the power of revocation, for the sake of the appeal. 
I am, however^ compelled to believej that the power of revoca- 
tion of letters of guardianship is not given directly or impliedly 
by that section. The powers and duties thore spoken of are *' re- 
lative to the admission of guardians." Now the term, admission, 
is of plain and certain import, and can justly^ by no means be 
made to comprehend a revocation. Moreover, these powers and 
duties may be exercised in the county where the minor resides, 
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Bd«y ]8Sd. or has real or persona] estate ; and iT therefore, one ot these 
T«obropft powers is that of revocation, the very unsafe and inadmissible 
conclusion follows, that the letters of guardianship may be grant- 
ed in one county and the revocation take place in another ; for 
after the admission, the ward may remove to and reside in an- 
other county or may have there real or personal estate. It then 
the power of revocation is not comprehended in this section, it 
IS not subjected thereby to the appeal which is provided ; an 
appeal is not thereby given. 

On t&e argument at the bar, it was earnestly insisted and for- 
cibly argued, that the Orphans' Court have a general jurisdiction 
to revoke letters of guardianship, not confined merely to the 
cases expressly specified in the act, but embracing all cases 
where a revocation is legal and proper,. For the occasion, with- 
out intimating any opinion of the correctness of the positioo, let 
it be admitted. The conclusion by no means follows, that because 
a power to pronounce a decree of revocation exists in the courts 
Such decree is subject to an appeal. If, indeed, this pow^i weie 
derived from the 27th section, the conclusion would be sound. 
But, if from other parts of the statute, from the language of the 
general sections, or from inference that as the power is not ehe^ 
where expressly vested, it must be held by the body which has 
the authority to create or admit the guardian, then the appeal 
does not necessarily attach; for we have already seen that all 
sentences or decrees are not subject to appeal, and such only 
are, as have the appeal expressly given or attached to (h^m« 

In the course of the argument the case of Little's will was 
mentioned. The surrogate having proceeded to prove the will 
within ten days from the decease of the testator, an appeal was 
made to the Prerogative Court, and the letters testamentary were 
set aside. It may suffice iu reference to this case, to remark that 
all proceedings of surrogates, not brought before the Orphans^ 
Court,* artf expressly made subject to an appeal to the Preroga- 
tive Court. Rev. Law$ 783, $ect. 21. 

Inasmuch, then, as 1 do not any where find in the statute an 
appeal given from a decree of revocation of letters of guardian* 
ship, I am irresistibly led to the conclusion that such decree is 
subject to removal by certiorari. 

In the notes to the article •* New-Jersey" in Griffith's Register, 
1198, the opinion of the editor is expressed in the following 



Digitized by 



Google 



OF NEW JERSEY. 337 

lOanoer. After ttatiog the cases in which an appeal may be made May 18^. 
he says, '* In all the other cases in which a special jurisdiction i^eal 
is given to ihe-Orphans' Court und^r the act of June 13, 1820, ^^ 
soeh as decreeing further security to be given by administra^^ 
tors or guardians, or revoking their letters, and on complaint 
under tbe€th, 9th and fOth seciions/and upon the 12th, 13th, 
19th and 20ih relative to the division and sale of lands ; Aid 
upon the 30th respecting tlie final allowance of accounts ; ia^ 
all these instances being in no wise the subject of the Ordinary's 
juriadiction, as defined by the statute, nor any appeal given to 
him, the remedy after final sentence or decree of the Orphans' 
Court, is by cerii&rari out of the' Supreme Court.'' I make no 
apology, here, for this citation. Abroad, this work is referred to 
with confidence, and at home the known erudition of the editor, 
and his long experience in the office of surrogate, entitle his ^, 
opiniooi on this subject^ to respectful attention. 

Finding the certiorari^ in this case, sustained by the act of the 
legislature to which, at the outset of my opinion, I have referred,' 
I have not exanAtned how far it may be supported, independent 
of thai act, by the general jurisdiction of this court over inferior 
tribunals of statutory erection. 

The other Justices concurreti. 

Motion to qoash overruled. 



AVA NEAL against RICHARD COOK. I ^ ff^l 

lir ATTACBMIIIT. 

A scire faeitu^ against a garnishee in attachment, is defective, if it 
does not state wHh preciaion and certainty, the nature of the property 
attached. The words ** rights an^^credita" do not sufficiently specify the 
nature of the property; and an inventory returned with a writ of at- 
tachiuMit woold be d«lllcs)?e, if it did not state with more certainty aad 
precision, what was the natare of the property attached. 

Ah atMcbmem had been tssued by a justice of the peace in 
favour of Richatd €ook against William' Purtis, an absconding 
debtor, to which the constable made return that he bad attached 
'' the effects, rights, and credits of Wiliram Curtis, to the anuMint 
of forty^five dollars^'^ ami the justice rendered a judgment in fa- 
vour of Co0k. against Cunjs for $43.74 debt, and $l.7« coirta. 
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^^ ^^^^* . After tba rooditioo of ibe judgmoat agaiost Curtis, Cook fttol 
" He^ out a idre fadoi, agaiost An Noal, the gamisbeei io attacb* 
\Z^ moot, recitiog ibat " whereas on the 9d of NoteortMr 1837, a 
writ of attacbmeot issued out of the court for the trial of siaitt 
causetai the suit of Richard Cook, against William Curtis, aa 
ahscoodiog debtor, directed to William De Har^ conuaUe ; audi, 
^ whereasi the said coostable hath returned to our saM eoort» that 

be bad attached the rights and crediu of WiUiam Curtis, m die 
bands of Ava Neal, to the amooDt of forty-fire dollars, " and, 
commandiiq; the coostable to summooe the said A?a Neal^ lo 
appear before the justice, at a ceruin time and place, to shew 
cause why the said Richard Cook should not have execution of 
the said sum of forty-four doUars and seventy-feur cents, due 
froni the said Aira Neal, at the time of executing the aaid writ 
of attachment." Tfats idre fadaf was duly ser?ed upon Ara 
Neal, Uie garnishee, and upon ibe return thereof tba plaiotiff 
appeared, but the defendant, Neal, did not appear, and the jas- 
tiee after examining De Hart, the constable, rendered a jodg^ 
ineot against Neal as gafnisfaae for }44.60 debt, and 4IJS 
cosu ; NeHl theretipon brought this Certiorari, and by his <oon- 
seU 

J. W. MiUer, relied upon several reasons for die raretsal of 
the judgment, and among others, because the idrefsmoM and die 
inventory and appraisemeut returned by constable, with the writ 
of attachment, were insufficient. 

Vroom, contra. 

EwiNG, C. J. The scire facias issued in this case against Ava 
Neal, as garnishee, is essential^ defective in not stating with suf- 
ficient ^rtainty idd precision, tbe nature of the property attach- 
ed. As the garnishee may have occasion to avail himself of tbe 
recovery against htm, for protection in xmse of a subsequent de- 
mand or suit by the defendant in atmchmeat, the nature of the 
property auached in his bands ought to be shewn with such pre- 
oision as to afibrd him adequate means of protection, to enable 
him to plead and prove tbe proceedings under the attachment as 
a bar to another demand. The recital in the etirefamu is diat 
the oonsuible bad " a\^M:hed the rights and credits of WiUiam 
Curtis, in the hands of Ava Neal, to tbe amount of forty*five dol- 
lara." No Slate of demand hatiog baen filed on the eeturn of the 
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9cire fadoif no greater certainty is shewn. The wpiaisioD M^ym^y 
'' rights and credits*' is of the roost general character } and from j^^ 
it, the nature oHhe right, or credit, or property attached, cannot ^^^ 
be learned. If the object attached was a deht or sum of mo- 
ney, due from Neal to Curtis, ahhough the kind of evidenq^i 
whether note or bond, which was held by the defendant in at« 
tachment, might be unftnown, and could not therefore be statedt 
yet that the object was a debt, might be as well understood and 
distinctly set forth, as that there was any thing in the hands of 
the garnishee which could be made liable to the attachment. 
If it be said, the recital in the scire facias, .is as explicit as the 
inventory returned with the attachment ; the fact being so, shews 
that the iofentory itself was defective, and that nothing is to be 
found in any other part of the proceedings to supply the defect 
ot the idrefadai. 

The other justices concurred. 

Judgment reversed^ 
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Seudder 

V. 

CoryeU. 




JOUff SCUDDER agotfu/ JOHN H. SCUDDER. 
SAME agaimt J H. SCUDDER AND J. W. CORYELL. 
JOHN CORfELL against JOHN W. CORYELL. 
SAME agmntl J. H. SCUDDER AND J. W. CORYELL. 

A jadgmont entered by confession, upon a bond with warrant of at- 
torney, under the act of S4th February 1820, (Ret, Laws 685) will not 
be set aai^e, upon the application of a aubseqnept judgment creditor, 
though the copy of the bond and warrant of attorney upon w^ich the 
judgment was entered, was made upon two liaif sheets of p^per^ and 
not upon a ufhoU sheet. 

Nor will it be set aside, because the copy of the bond and warrant of 
attorney, at the end of which the ju<)gment is entered, contains erasure 
and obliterations. ^ 

Nor because the affidavit of the plaintiff* (required by the act) sUtes 
that a payment was made by him of a less suan to take up a note of ibo 
defendant for a larger sum, without stating in what manner the residue 
of the note was paid. 

Nor because the affidavit stated *' that the debt for which the judg- 
jnept was confessed was justly due and owing to the plaintiff," without 
seuing forth from, or by whom it was owing. 

Nor because the affidavit states thai the money, for which the bond wu 

given, was lent to the defendant seven years before the date of the bond. 

Nor because the affidavit is in general terms and does not affix anv 

sums or dates to the various items stated in it as composing the coosid- 

eration of the bond. 

Nor because the day of the month is omitted in the jureU of the af- 
fidavit. 

Nor because the officer before whom the affidavit was taken, annex- 
ed to his name the letters J. P. only and not the, style of his office;ifl 
words at lengtE. 

Nor because the affidavit was entitled against two persons aspartiioi'5, 
and the judgment entered against them generally. 

Nor because, the affidavit did not state in terms, that the notes which 
formed a part of the consideration for which the bond was ^Iven were 
paid, " but only that they werg satisfied to the holder, and taken up by 
the plaintiff." 

Nor because the affidavit was made on the 6th of November, and the 
bond did not become due until the 7th of the same month. The worda 
** due and owing' made use of in the statute, mean a simple indebt* 
edness, wilHout reference to the time of payment. 

Where fraud or want of consideration is alleged against a judgment 
. entered by confession on bond with warrant of attorney, the court may 
order a feigned issue. 

Harrison aod Armstrong, on behalf of Worley and Welsh, 
subsequent judgment creditors, applied to set aside several judg- 
ments which had been entered by confession on bonds aod 
warrants of attorney against Seudder and Coryell. 

Hamilton and Saxton, opposed the application. 

EwiNO, C. J. Worley and Welsh, subsequent judgment cred- 
itors of the defendants, John H. Seudder and John W. Coryell, 
move to set aside certain judgments entered up in favor of John 
Coryell and John Seudder, aucbrely on 1st. departures from the 
directions of the act in entering up the judgments ; 2d. defects 
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io the affida^ aocoropanying tbem ; and 3d. want of oootider- M«y na9. 
aiioa and fraud Id the bond^. ^ T^ " 

Under the first bead, it is objected, that the copy of the bond ^J^^ 
and warrant of attorney is not made as required by the statute 
on a UfAo/eisheetof paper ; and if by, whole, is to be understood, 
•ntire or undivided, then the objection is true in point of fact. 
And so it would be if any portion, however sniaJI, of the origi- 
nal sheet, had been taken off, although the- residue remained 
unseparated. The copy is placed on two half sheets. But if the 
term, whole, has allusion to quantity, the statute is liierally com- 
plied with ; for as long as the whole shall be equal to all ita parts, 
if all the parts, though a thousand in number, be present, the 
whole is there. 

Again, the copy is said not to be, what the statute requires '' a 
fair copy,*' for there are many erasures or obliterations. In mak- 
ing the copy, a printed blank, to save labor or for some other 
motive of convenience, has been used, and where superfluous or 
different words were found they have t>een obh'terated. If the 
tean fair means legible, the statute has been pursued, for the 
copy is easUy read. If fair stands for free from spots or blemish- 
es, these are there, although in such sort as by no means to im- 
pede the ready perusal, or to render difficult the correct under- 
stand ing, of the instrument 

The legislature, in dvectiog the judgment to be entered, at the 
eiid of a fair copy of the bond and warrant, made on a whole 
sheet of paper for the purpose, designed merely to givei useful 
instmctiottS, but in no wise to prescribe conditions on which the 
ralfdity of the judgment should depend. One purpose of the 
statute was to diminisb and simplify forms, so that professional 
aid might be dispensed wich; and we cannot therefore readily 
believe they have so raised immaterial and unessential forms as 
to effect the vitality of the judgment. 

Let us pursue somewhat further this role of strict literal crit- 
icism, and examjpe its' consequences ; for if applied to one clause 
or provision, by parity of reasonings so it must be to ev^ery oth- 
er of the statute. '' It shall be lawful for the obligee, his execu- 
tors, administrators 6r assigns to apply to any one of the jus- 
tices.** But in many, perhaps most cases, some attorney at law, 
and not the obligee, makes the application, and produces the 
bond and warrant of attorney. Are all such judgments liable to 
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M»r 1829. he stt aside ? The second seeiioo direcu that ibe tbpjr of tbtf 

s^odj^ bond and warrant, and ibe entry of the judgment be delivered \vf 

Co^ II *• plainriffi <w P«>»o« ■PP*y*«*8 ^ *® judgment, to the derk of 

'^ the court. If it be sent bj some other person, or traosoiitied by 

mail, is tbe judgment in jeopardy i The ofagectioos in question 

cannot, upon any sound legal principles, prevail against these 

judgments, especially in favor of third persons whoBerigbta bow^ 

over they m«y he effected by substantml enoca or by tniud, oan 

in no wise be diminished, because the copy is made on an batf 

sheet, or on two half sheets, instead of an whole sheet; or be« 

cause there are numerous biota on the copy, or he who made it 

was not an adept in calligraphy. 

In examining the objections made to tbe affidavits, it wiH be 
necessary to view them separately and to reference to their con* 
tenu alone» *' In the case of John Soudder, John H. Scodder, 
and John W. Coryell, it is alleged !• That the affidavit does not 
shew a debt or demand against tbe firm, or perhaps more praper- 
ly #peaklng, agaiosi both deieodanU. The affidavit stales the 
consideration of the bond to be '< for $450 cash paid by the im^ 
ponent to The Trenton Banking Company, to take up m note of 
fivas bundned dollars, drawn by John H. Scodder, and endorsed 
by the deponent for so mueh ivioney borrowed of tbe said T. B. 
X Co. for the use of the said John H. Scudder and John W. Co* 

ryell, partners trading under tbe name, style, and firm of Jehu 
H. Scudder and Company, and die lawfol interest on the said 
sum so paid by the deponent.'* According to this affidavit theo^ 
8 sum of money was borrowed for tbe use of both defondants* 
ted afterwards actually paid for their use to tbe bank by the 4k 
ponent, who became liable for it as surety ; and although die 
note on wliich the money was received firom tbe bank was draWii 
by one of the firm, yet a meritorious cause of action accrued to 
the deponent against both defendalnts, for whose use it was ber* 
rowed and paid^ As already remarked in examining the suffi* 
ciency of the affidavits, their cootents alone acq to be vkwed. 
Tbe matters aliunde which w:ere laid before us in respect to tbk 
note belong to another head of objectbo; 

2d. The second objection to this affidavit is, that it stales e 

payment of $450 to have been made lo lake up a note «f $500, 

• a part only of the amount of the note* But if fliat sum was 

paid by the plaintiffi it forms the just emount of bis demand, and 
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ia what maniier the rttidue wis paid, whatber by the defeod* ^f ^^^ 
aots or b whatarer way, is, for tbo purposo-tbe legislatuffo bad scodder 
in view, in requiriDg the affidavit, entirely unioifiortant. conW 

3d. To this affidavit it is objeeled) in common with some of 
the otherji, that it avers the debt forjphich the jtidgmeot is con* 
fessed to be justly due and owing to the plaintiff, but does not set , 
forth from or by whom. The affidavit contains what is directed 
in the section of the statute requiring it. Nothing more than is 
here expressed is made necessary. The language of the sectioa 
is almost UteraHy pursued. 

To the affidavit in the case of JiAn Scudder v. John H. 
Smdder it is objected, ifaat the demand set forth io it, being for 
money liot seven years before the date of the bond, was barred 
£y the statute of limitations. Whether harred or kept alive by 
acknowledgments and promises, does not appear; but even if 
barred, it would fumiah a valid consideration for a promise, and: 
of consequence for a bond. The cases cited to prove thatl^}ebt 
barred by ibe statute of limitatiotts, xannot claim allowance 'm. 
case of bankruptcy, have no aoalogy which can bear on the pro* 
sent question. If this objection has aoy force, it must be to 
show a want of consideration in the boml, and ialls there&re un« 
der another class of the exceptions which are raised against 
these judgments. 

Io the case of John Corydl v. John fi. Seuider and John 
W. Coryell^ aeveral otypctions are uken to the affidavit. 
1* ' Because it is io general terms, no sums or dates being affixed 
to the various items stated in it as having composed the demand 
io consideration of which the bond was given.! A minute detdl 
of sums and dates does not seem required by any thing in the 
stniate, a speofication is not prescribed. The practice under the 
ntntote has been, 1 believe oniv^sally and I think correctly, to 
state the eonsideratbn in general terms. 

3. ' In theytira^ ofthe affidavit, the month and year are given, 
but the day of the month is omitted.' The affidavit refers to tlie 
bond bearing date on the third and payable on the fovrth of No* 
venaber, then current, and was produced when the judgment 
was »gi»d on the eighth of the same month, and must there- 
fore have been taken between the two last named days. The 
statutory directioos have been substantially pursued by the ma* 
king and production^of an affidavit ; and no sound principle Can 
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Maj 1829. requirt us, at tht instance of a third person, to defeat (be j^g* 
Sondd«r ^"^^^ ^^ accoiifit of tbis omission, not affecting any essential part 
^^•^jj of. the proceediags. 

a ' The officer, before whom it was taken, does not set out 
his style of office.' He subjoins to his name the letters, J. P. 
c The affidavit begins bj naming the county *' Hunterdon, as. '^ 
and the common and known use end uppropriation of ihoae let- 
ters to signify in proceedings of this kind '^justice of the peace*' 
are sufficient to shew, that be thus intended to designate bis of- 
fice, and at least to sustain, in connection with the name o/ the 
county in the margin, a presumption that the affidavit was made 
before a justice of the peace in the county of Hunterdon. The 
affidavit in the cas6 of The State v. Hutchin$o% decided at No- 
vember term 1828, had a name only^igned to theyum^, without 
the slightest (Inscription of office. The court in that case adverted 
' to ^' the accustomed abbreviations," iviihout, it is true, expres* 
smg any opinion of their sufficiency. In Kennet v Jones^ 7 T.IL 
451, an affidavit for bail which appeared by the jurat lobave 
been taken before ''Thomas Merrinfan, a commissioner,*' 
without sayiag by what court he was commissioned, and with- 
out being entitled '* in the KingU Bench," or otherwise, was beid 
sufficient ; and the court said an indictment for perjury might be 
framed on it, if the contents were not true. In Jackson v* Gu- 
maer, 2 Cowen 552, the jurat of m afl^avit produced in evi- 
dence on the trial and purporting to l|f|. an affidavit under the 
suiute regulating proceedings upon mtMrtgages, was in the fol- 
lowing manner, "sworn before me this 1st day of November 
1821, George Dexter, com'sr. fee." It was held suffidem by the 
court, ^Bd .TdcoU, attonu^general said, arguendo, "This 
court have repeatedly decided that the words commissioner, &c. 
are sufficient to an affidavit in support of ji motioo." In New- 
Tork, there are commissioners to take hail and affidavits,^ oom- 
missiooers to perform certain duties of a justice of the Supreme 
- Court, and commissioners to take the acknowfedgraents of deeds j 
three distinct offices. 

To the affidavit accompanying the other judgment ofJ^n 
CoryeU v. John H. Scudder and John W. CoryeU,^ it is ob- 
jected, 

1. That the affidavit is entided against them, partnoce, fee. 
and the judgment is entered against them generally. The judg- 
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Scudder 

V. 

Coryell. 



ment is properly entered, even if they were actual partners at M«y I829. 
tb&jUQie 9f signing it ; or if the debt had been contracted by 
them as partners i and the words ^* partners, ^c." in the title of 
the affidavit oaay be rejected as surplusage. 

2. ^* The affidavit does not shew a debt of the firm." This ob- 
jection is not supported in point of fact. The notes mentioned in 
the affidavit were indeed given by. John \\. Coryell and the 
deponent ; but it^ is expressly stated that they were given for 
money borrowed, at their dates, for the use pf .the said John H. 
Scudder and John W. Coryell, partners, and paid to one of 
them to be applied accordingly, and that they were satisfied and 
taken up by ibe deponent at their instance. 

3: '' The affidavit does not shew that the notes were paid." It 
£tates, bowever, that they were satisfied to the holder by the 
deponent, and taken up by hiotf, and in such manner, that tte 
amount of them became due and owing to the deponent ; and 
thereby a sufficient charge against the defendants is shewn. 

4. Another objection to the affidavit is, that it was taken oq 
the 6tb of Nov. before the bond became payable, which was on 
the 7th of the same month ; and as the statute requires the affi- 
davit to set forth, that the debt for which the judgment is con- 
fessed, is justly due and owing to the person to whom the judg- 
' xnent is confessed, the affidavit was therefore, it is said, pre- 
maturely made. The word " due" has more than one significa- 
tioD or is .used on different occasions to express distinct ideas. 
At times it signifies^ a simple indebtedness without reference to 
the time of payment. Debiium in pruenii^ iolvendum infuturo. 
, At other times it shews that the day of payment or render has 
passed. In the former sense it appears to have been used in the 
statute ', as it is connected with a word of the like signification 
<* due and owing" ; and as the face of the bond would serve to 
shew whether the day of payment had passed ; and ^s it is 
abundantly manifest the purpose of the legislature in the clause 
referred to, was, not to delay the entry of judgment until after 
the day of payment, for that had been provided for in an ante- 
cedent clause, but to secure fairness, honesty and good faith in 
the transaction. Moreover, the ¥rorAju$tly being connected with 
the word ^' dtie" shews the true import of the phrase "justly 
due." Such appears to have been the opinion of this court, in 
respect to the use of the words in the case fVarrick v« Matlock^ 
XX 
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May 1829* 2 Bolit. 165. If ibeD the design of the statute io requiring ibe 
Scoddvr affidavit, was simply to prevent the entering up of judgmedts 
C *' IL vhei'^ ^^ indebtedness existed really and in good faith, and to 
defeat fraudulent purposes, the uking of the affidavit one diy 
before the bond became payable and two days before the sign- 
ing of the judgment is no such departure, and lends Co no such 
evil, as should vj^ate the judgment. 

In the several exceptions which I have considered, I do not 
find sufficient cause taset aside either of the judgments, and more 
•specially as in the 3d action of the statute directing the mode of 
entering judgments on warrants of attorney, it is enacted that no 
such judgment shall be reversed for error or misprision of the 
clerk in entering the saipe or defect of form in the entry thereof. 
In the 3d place, against all these judgments, want of considera- 
tion and fraud in the bonds and warrants of attorney, and rn the pur- 
pose for which they were executed and the judgments were enter- 
- ed up, are alleged ; and various matters were urged by the coaasel 
of Worley and Welsh, ia support of thb allegation. To review 
them in detail is unnecessary' and would be improper in the 
course of proceeding which in my opinion should be adopted. 
The court may either decide on these charges or may direct a 
feigned issue, according to their discretion; and the latter afibrd- 
ing a trial by jury is on proper occasions to be preferred. A. 
feigned issue was ordered by this couH, in September term 
1824, in the case o( Joab Titta v. Moses Burroughs^ ^t the in* 
stance of William Covenhoven, a subsequent judgment creditor. 
In my opinion, therefore, the motion to set aside these judg- 
ments should be overruled, and if Worley and Welsh think prtH 
per to move for the same, a feigned issue should be ordered. 

Ford, J. Worley and Welsh obtained judgment against Scud- 
der and Coryell, on verdict for $1100 in the Suprenae Cour^ 
in November term 1828 ; a few days prior to it, Scudder confes- 
sed a judgment on bond and warrant to his father ; and Scudder 
and Coryell confessed % Joint judgment to him in like manner : 
at the same time Coryell confessed a judgment to his father in 
Jike manner; and Scudder and Coryell confessed in. like man- 
ner, to him also, a joint judgment. The bonds and warrants bor« 
date only twa or three days previous to the confessions and en- 
tries. Worley and Welsh now move to set aside these four Judg- 
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ments and executions upon iwo general grounda :-^Fif at, that M«y iea». 
thej are entered irregularly, under the act directing the mode Soiidd«r 
■ of entering such judgments, Rev. Lmoi QS5 ^ and therefore are comU. 
absolutely void. Secondly, that they are covinous and fraudu- 
lent, and for that reason void, as against Worley and Welsh, 
who are bona fide creditors. 

First. Objections are taken to these judgments, because they 
are not entered in strict conformity to the mode directed by the 
statute ; that each of them is entered on papers, connected by 
pins or wafers, and not on a whole sheet, as required by the 
act; that there are interlineations and erasures in the copy of 
each bond, when the act requires a fair copy expressly ; that 
one of the affidavits is without a date ; and instead of being 
made before a proper officer, the person before whom they are 
sworn, adds after his name, the initials J. P. which may stand 
for any other words in the English language, begining with J. P. 
as well as the word^, justice of peace. But these present no 
ground for setting aside judgments on the application or interfe- 
rence of third persons, however available they might be on the 
application of the defendants themselves. The idea that a pow-^ 
er off allowing judgment at chambers is a special one, delegated 
by tlie provisions of this act to a judge, and that his jurisdiction 
depends on a strict conformity to the mode therein providedf 
so that the judgment becomes not merely voidable on a writ of 
error, but by reason of any departure from' such forms and re- 
quirements, utterly void for want of jurisdiction, is an idea that 
cannot be maintained or adopted. The' power of entering these 
judgments at chambers has belonged to judges of courts of com- 
inoD law from almost the earliest period of juridical history to 
the present time ; and this statute was intended for the regi/lation 
of an existing power at the common law, and not for the intro- 
duction of a new one. These judgments are not to be consider- 
ed null and void for want of form under this act, any more than 
tbey were for lack of form prior to the passing of this statute ; 
because there is no defect ofjurisdiction in either case, but only an 
irregularity of proceeding. Such exceptions are as available for 
setting aside the judgment upon a writ of error, at the suit- of ^Ae 
pariy^ as ever they were ; but as long as it stands unreversed, it 
jDust be recognized as a valid judgment, in all proceedings col- 
lateral to it, either by ihird persons or even the parties them'* 
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May I62d. selves. No side- way proceediDg can set aside the judgment of a 
Sute court of competent jurisdiction, it can be done by a direct pro- 
2^'. ceeding only ; and therefore none can take advantage of these 

. defects in form but the parties themselves, and that for two very 
obvious reasons, one, that they are injurious to no body else, and 
another, that none beside a party to the record can have a writ 
of error. But thoegh courts of justice never allow judgmeots to 
be impeached for irregularity or want of form by third persons, 
yet they allow them to be assailed for fraud or covin on the ap- 
plication of crediiori^ and have exercised an equitable power 
immemorially to inquire into them for these causes, and to set 
them aside, when such accusations appear to bo true. For fraud 
tnd covin will vitiate every kind of act, and frauduieDt judg- 
ments are made as void against creditors, as fraudulent convey- 
ances, under the statute of frauds, Rev^ Laws 148. This brings 
under consideration the 

Second general ground, namely : That tfaese judgments are 
fraudulent, and therefore void as respects Woriey and Welsli^ 
who are bona fide creditors of Scudder and CoryeH the defend- 
ants. As this gives rise to a very important quesiioa of fact, 
which, will be settled more satisfactorily perhaps by a jury, I 
think the creditors ought to be lell to that course. 

Motion toiset aside overruled, with leave to move for fetgoed 
issues, be. ' 



THE STATE agamd WTLUAAff ZULE. 

If the captioD of an iDdictroent do not shew distiDCtly the names and 
style of office of the jud^fes coniposinff the coart to which it is pre- 
sented, the IndictmeDt will be quashed. 

An indictment was presented by the grand juay of the county 
of Hunterdon, to the Court of Oyer and Terminer and Gene- 
ral Goal Delivery of said county, against William Zule, for 
polygamy, and was removed by certiorari into this court. The 
caption was in the following words : '* Hunterdon, to wit. Be 
it remembered, that at a Court of Oyer and Terminer and Ge- 
neral Goal Delivery, holden at Flemington, in and for tbe coun- 
ty of Huntefdon, on the first Tuesday of May, in the year of 
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our Lord one tbouftand eight hundred and IweDty-seven, the May ^M9^ 
Honourable George K. Drake, second justice of the Supreme state 
Court of Judicature, George Rea, Dennis Wykofi^ Luther Op* 
dycke, and others, their fellows, Judges of the Court of Com* 
mon Pleas for the said county, according to the form of the 
statute in such rase made and provided, by the oath and afBr* 
mation of A. B. bcJ* [naming them] *' good and lawAil men 
of the said county, sworn and affirmed, (those who were affirm- 
ed, severally alleging themselves conscientiously scrupulous of 
taking an oath,) and charged to inquire for the State of New- 
Jersey, in and for the body of the said county; it is presented 
in manner and form following, to wit." 

Seaii and fFo//, for the defendant) moved to quash the in- 
dictment, because the captiop was defective, inasmuch as it did 
not shew that the grand jury were brought before any court.. It 
ought to set forth the time and place of the sitting of the court; 
by whom holden ; by what authority ; and of what they are ^ 
authorized to inquire ; 2 South. 46. 

JV. Halited^ for the state, contended, 1st. That the caption 
contained every substantial requisite. That the only defect was 
the omission of the word before, which should have been in- 
serted after the words " twenty-seven.'^ That this was not es- 
sential to the validity of the indictment, for this court were 
bound to take judicial notice, that there could be but one 
Court of Oyer arid Terminer in a county at a time ; and they 
were bound to notice the times at which these courts were 
bolden, and the manner in which they were constituted ; con- 
sequently, they could not shut their eyes and refuse to notice 
that there was no other Court of Oyer and Terminer to which 
a grand jury could make a presentment, except the court com- 
posed of the justice of the Supreme Court and the judges of 
the Common Pleas named in the caption; 

2. He contended that if the caption was defective on account 
of the omission of the word '* 6^re," that the defect might be 
amended, and that the court ought to allow the amendment to 
be made. 

EwiHG, C. J. The caption of this indictment is essentially 
defectire. The books by down the rule, and they are followed 
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Bit7l829. i^y the most approved precedeott, thit the names tod stjrie of 

Griffith office, of the persons constitutiDg the court to which the iadict- 

Wfic. ^^^ *' presented, should be set out. The purpose is to shew 

that they were competent to hold the courti and bad power to 

Uke the indictment. 2 Hale C. C. 166 ; 1 Chit. Cr.Law 331. 

In this caption, names, it is true, are found, but no allegation 

that the court was held by them, or the iodicrmeot presented 

before them. As was observed by the counsel of the state, tbo 

deficiency might perhaps have been supplied by one word, but 

that important word is wanting. 

With respect to amendment, no application for the purpose 

has been made. If desired by the counsel for the sute, an ap- 

plication should have been made before the opening of the 

argument upon the exception, oftbe nature of which he had 

been previously apprized. 

Indictment quashed* 



PHILIP GRIFFITH agoina GEORGE W£8T. 

CSBTIORAKI. 

1^ ^ Upon the argament of a cwHorari^ the plaintiff cannot awi^ •« a 
M 402 cause of reversal, a speciBc reason, not stated ansong the reasons filed ; 
unless there is a general reason filed, under which it can be fairly com- 
, prehended. 

10 350 

White moved to reverse the judgment for a cause not stated 
in the reasons filed. 

Sloan^ for defendant, objected that the reason urged for the 
reversal was not one of those filed, and that as there was no ge- 
neral reason filed, under which it could be fairly comprehended, 
to admit the plaintifif now to assign it, as a cause for reversal 
would be a surprise upon the defendant. 

Ch. Justice. Under a general reason assigned, the practice 
has been to allow the plaintifif to insist upon any error apparent 
on the face of the proceedings, saving the opposite party at all 
times from prejudice by surprise. In this case there is no gie« 
neral reason assigned ; the reasons are all specific, and as no 
one covers the error now proposed^ we cannot take notice of iCt 
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CORNELIUS WILLIAMSON agabut CORNELIUS BOORAM. wuitaowom 

V. 
CXBTIOEARI. BoOnUBt 

An intolvent debtor who has been remanded to prison upon the on- 
dertaking of a creditor to prove that he bad not fairly delivered up'hif 
property to the nae of his creditors, and who. had joined issue with his 
creditor upon the foirness of his surrender, according CO the form of the 
pleadings prescribed by the insolvent act^ (Rev. Laws 219^ cannot have 
a judgment entered in his favour by default of the creditor to appear 
against him, but must go on and prove his case to the jury and obtaia 
their verdict. 

This was a certiorari to the Court of Common Pleas, of 
the county of Hunterdon, to remove the proceedings of that 
court in the matter of the application of Cornelius Booram, an 
insolvent debtor, for the benefit of the insolvent laws. Upon the 
bearing of the application, Cornelius Williamson, one of the 
creditors, not being satisfied with the truth and 'honesty of the 
declaration and confession of the insolvent, nor with the truth 
and fairness of his account and inventory, entered into the usu- 
al agreement and stipulation required of the creditor on such 
ocoasions. Whereupon the insolvent was remanded to prison, and - 
filed his declaration in the form prescribed by the insolvent act, 
to «¥hich Williamson pleaded, atid issue was joined in the usual 
form. When the cause was called on for trial, Williamson did not 
appear, because as was alleged the cause was called out of order; 
and the Court of Common Pleas, instead of ordering the trial 
to proceed, made the following order, viz. " That judgment bj 
default be entered against the said defendant, (Cornelius Wil- 
liamson) With costs to be taxed, and that the said plaintiff (Cor- 
nelius Boorain) be discharged from imprisonment, for all debta 
by him heretofore contracted." Williamson then brought this 
certiorari^ and by his counsel, P. D. Vroom, esq. urged several 
reasons, for the reversal of the judgment, among others, ^^That 
a judgment by default was entered against the defendant, aAer 
issue joined, on the facts alleged in the pleadings.'' 

Bt thc Coitbt. The statute requires the debtor, when issue 
is joined to '' causd a venire facias to issue ;" and to " cause the 
iasae joined, as ^foresaid, to be tried in turn before the court by 
the said jury, to be summoned by tbeaheriff of the county," and 
on the trial to " prove in evidence and maintain the truth and 



Digitized by 



Google 



9. 

Boorem. 



352 SUPRBME COUBT, &c. 

May laat. legality of his case according lo the issue on bis part joined.'' In 
WHliamtoa ^^is issue, from the form of the pleadings, ihe debtor holds the 
affirmative. The statute further directs^ '* that if the jury do 6nd 
a verdict for the debtor, the court do render judgment that the 
debtor be discharged.'' 

From the provbions of the statute, and the nature of the is- 
giie, it is clear that the court erred in entering a default and dia- 
,charging the debtor without trial or verdict^ because the creditot 
did not appear. The issue joined should have been tried. The 
debtor should have been required " to prove in evidence and 
inatntahi the truth and legality of his case," to have sustained to 
the satisfactioo of a jury the affirmative averment of bis dedie 
ration. A verdict for the debtor was indispensable, to authorize 
the court to reader a judginent of discharge. 

Let the judgment and discbaige be reversed. 



Digitized by 



Google 



ZNDE^ 

TO THE PRINCIPAL MATTER 

OP THE FIFTH VOLUME. 



ABATEMENT. 

1. A plea io abatement, to an in- 
^ dtctment for embezzIiDg the. money 

of a baoky " Tbat one of the jurors 
sworn on the grand jury, was a 
stockholder in said bank^ and pos- 
sessed a large amount of its promis- 
sory notes, and was greatly mterest- 
ed in procuring said indictment," is 
bad on general demurrer. State v, 
Biekey, 83^ 

2. So, also, a plea in aA>atemeot, 
** That two of the persons sworn as 
members of the grand jury, had, 
before they were sworn, formed, 
and puMicly expressed opinions un- 
favc^raUe and prejudicial to the de- 
fendant/' is bad on general demur- 
rer, ib. 

S. An aUegation in a plea in a- 
batement, '* That certain persons," 
(aainine them) " were sworn and 
charged as members of the gfand 
jury," is sufficiently certain without 
stating that they served on the grand 



jwry. 



ib. 



4. If a summons issuing out of 
this court, calls upon the defendants 
to answer the plaintiff in a plea of 
trespass, and also a bill to beivexbib- 
ited against the defendants to the 
damage of the plaintiff |8000, and 
the declaration is in assumpsit, the 
defendant may crave oyer of the 
writ and plead in abatement, the va- 
riance between the summons and 
the declaration, and such plea will 
be good. Sehenck r. Ex^n. of 
Schenek, 274 

vy 



5. A plea in abatement to a de- 
claration in assumpsit, that uiother 
action had been previoosly com- 
menced by the defendant against the 
plaintiff, in which the matters men- 
tioned in the declaration might b« 
set off, is good. Executort cf 
Schenck v. Sehenck^ 27^ 

6. In an action against the survi-* 
viog heirs of an obligor upon a hood, 
df their ancestor, th0 heirs of a de^ 
ceased heir having lands by descent 
should be joined in the acttoji, and 
if they are not, the non joinder may 
be pleaded in abatement. St, Ma* 
ryU Church v. tVaUace, - 311 

ACCOUNT 

See State of dimand 2. 
ACTION. 

See Debt. 
* Trespass. 
TRovtta. 

AFFIDAVIT. 

1. The affidavit to shew that a 
witness lives out of the state, and 
thereby to o'btain a commission for 
the examination of such witness, 
need not be taken on notice. Den 
V. Wood et al 5Halst. 62 

2. An affidavit of the Service of 
a declaration in ejectment, which. 
States that the copy was served '* up- 
on A. B. said to be one of the di- 
rectors of the within named com- 
pany" is insufficient. Den v. Bridge- 
water Copper Mining Co. ^1 

3. In an action of trespass broueht 
by A. and B. against C. lor talMOS 
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out of their possession a quamiiy of 
ship plank, 9old to them by B. C, 
cannot give in evidence a jud§inent, 
agSinst D. (with the execution fbere- 
on) entered by confession under the 
statute, {Rev. Latot 634, tec. 18,) 
in an action instkuted before a jus- 
tice of the peace without procetSi 
and without such an affidavit as is 
required by the act. Sheppnrd Sc 
Sheppard v. Sheppard^ 250 

4. An affidavits which do#f not 
oooforiB substantially to the words of. 
tbtf act is Ihe same as no affidavit, ih. 

5. A rule to take affidavits does 
not expire at the n«xt term after it 
is tffken, but statids until the ttuae 
is argued. Rogers ▼. Chadwickt 59 

6« A judgment entered by con- 
fisssioo upon a bond and warrant of 
attorney under the act of 24th Peb- 
mary 1820, {Rh. Laws 085) will 
not be set aside, because the affida- 
vit* of the plaintiff (retjulred by the 
act) states tlHii a payment was made 
by him of a less sum to take up a 
note of iAe defendant for a larger 
^ sum, without stating in what man- 
ner the residue was paid. Scudder 
V. Scudder h Coryell, 340 

7. Not will the judgment be set 
aside, because tlif affidavit, of the 
p aintiff mtes that theniebt for which 
ibe judgm^t was confessed was 
justly due and owing to the piMntiff, 
without setting forth from whom, or 
by whom it ivas owing, ib 

8. Nor because the ajpidavit states 
that the money for which the bond 
wasgiveni was lent to the defendant 

/ seven years before the dale of the 
bond, . *6. 

9. NFoi' because the affidavit is in 
general terms and does not affix any 
sums or dates to the various items 
stated in it as composing the con- 
sideration of tb6 bond, t6. 

"10. Nor because the day of the 

mt)oth is omitted in the jurat, * ti. 

Xl» Nor because the officer bo-* 



fore whom the affidavit was taken, 
annexed to his name the. letters J. 
P. only, and not the style of his of- 
fice, in words at length, «(. 

12. Nor because the affidavh wts 
•niitled against two persons as part- 
ners, and the judement entered 
against them generai/j, ^. 

13. Nor because the affidavit did 
not state in terms, that the notes, 
which formed a part of the tonsid- 
eration for which the bond was giv- 
en, were paid, but only that tbey 
were satisfied to the holder ahd ta- 
ken up by the plaintiff, %b. 

14. Nor because the affidavit w» 
made on the 6th of November, and 
the bond did not become due until 
the 7(h of the same tnontb, ifr. 

ADMINISTRATOR.. 

See Executors and Adj^inis- 

TBATORS. 
ADMIiNISTRATION BOND. 

1. In an action on an administra- 
tion bond, the judgmeoi muse -be 
rendered for the penalty of th^ bond, 
and a court of law cannot assess ibe 
damages upon it. Ordinary v. Snook 
et. al. 65 

2. The only way the defendant 
can obtain rehV against the psyofieat 
of the penalty, is by applying to 
the ordinary for a stay of exeeution, 
or stay of s^ale, or such reasonable 
further time, as may en^le him to 
settle the esute in the Orf^hans* 
Court,, in satisfaction of thje bond 
and judgment, ^ t6. 

alienism. 

1. The plea of alleMgQ ought to 
contain a direct averment that the 
person is an alien, and that he was 
born out of the allegiance of the 
state, and within the allegiance of a 
foreig;p state. Coxe v. Gu/idb, 328 

2. Alienism will not be inferred 
simply from the facts, that a penoo 
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wtft OD tto ad tf Jtily 1776, ft sub- 
ject of Great BritaiD ; and in .the 
- year 17T7 withdrew from this %W^ 
and took reftige^ with tfae Britiab ar* 
my, and died in Uoffland, and nev- 
er took upon himaeir tbe oalb of al- 
legiance to this state or the Uoited 
States, but elected to continue a sub- 
ject of the King of Great Britain, 

ib. 

AMERCEMENT. 

If a plaintiff assigns all his interest 
in a suit to A. and B.^ and then takes 
the benefit of the insolvent act, and 
the sheriff is appointed bis assignee, 
under the msolvent act, and the suit 
if carried on te ju^ment and exe- 
cution, and the sbevilr raises the *mo- 
uey thereon, but does not par it 
over to A* and B*, an amerceraent 
will not be ordered against hrm, 
without proof that he bad ncfice of 
the eMi|^ment to A. & B., and that 
be had voluntarily ontHited or ne- 
glected to pay them after such no- 
tice. The State v. JwJgee of Salem 
Pka0, 31» 

AMENDMENT. 

Though a writ of error has been 
brought, and one of the errors as- 
signed for the reversal of the judg- 
ment is the excess of the judgnoent 
orer the sum demanded in the decla- 
ration, the court wi|l allow the party 
iu whose favour the judgment is, to 
aniiend the record, by entering a re- 
mittitur of the surplus, and a judg- 
ment for the amount demanded m 
the declaration. Herbert v. Harden- 
iergb, 222 

AFPEAL. 

I. To Court of Common Pleas. 

H. To Prerogaiwe Cauri. 

1. The sutute of NovMnber 1820, 
Sev. Lam 796, which gives the 
Court of CocniBOf^ Pleas power to 
graof relief, on appeal, both in mat- 
ters of Jaw, and matters of foct,. 
rtiwsni «ttch neljef as acoOf ds with 



tbe nature^of another trialf not such 
as belongs exclusively to a writ of 
error. The jurisdiction of the Su- 
preme Court on certiorari^ was not 
bv that statute transferred to fhe 
Cfourt of Common Pleas, nor are 
the same grouuds of reversal to be 
applied, or prevail in one court aa 
in the other. Martin v. Thompson^ 

J42 

2. l^he Court of Common Pleas 
cannot on appeal reverse the judgr 
ment of the justice, because it is not 
entered according to lecal form, .t6. 

3. Tbe propriefy of an appeal 
should appear on tbe face of the ap- 
peal papers sent to the Court of 
Common Pleas, and if it xloes not, 
that court may dismiss the appeal. 
Vandoren v^ Vandorenp 38^ 

4. If it appears by the transcript 
that the justice took time to advise^ 
and it does not appear that the de- 
fendant attended at tbe time the judg* 
ment was rendered, the Court of 
Common Pleas may dismis the ap« 
peal, . lb. 

5. If from a judgment rendered 
by a justice in- favour ef a defend- 
ant, the plaintiff appeals, ond on the* 
tcialof the appeal submit tbe caase 
to a jury, he cannot by voluntarily 
withdrawing or negle^lhg «> ttp-^ 
pear when caHbd, obtain a nonsoit, 
or prevent a verdict being reodered- 
against him. Williamson v. Bfioum, 

296 

/7. To Prerogative Court. 
I. An appeal will not lie to tbe 
Prerogative Court, from a decree of 
the Orphans' Court revoking letters 
of guardianship. The properjneth- 
od of reviewing such a decree is by 
writ of certiorari. Tenbrook v. 
M'Colm, 333 

APPEAL BOND. 

1. If there is^an interlineatitn in 
a materiel part of an appeal bond^ 
which is not opted it the foot there- 
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of, thfi hood will be de^sdive, sod 
the appeal may be dismissed. Sitf- 
phin y, Haratnbtrgh & Tuniitmt 

288 

2. An appeal bond executed by 
a minor (iigainat whom a judgment 
bas been rendered) and by a sub- 
stantial freeholder, is sufficient to 
sustain an appeal, although the guar- 
dian who was appointed^y the Jus- 
tice's Court, to defend the suit, did 
not join in the bond. Andruis Ex^rs. 
T. Stewart^ 160 

9. It is not necessary that the a- 
xnount of the judgment appealed 
from, should be set out in the con- 
dition of the appeal bond. Oriffiik 
▼. Sciples,' 228 

ARREST. 

1. If a person is arrested in this 
state, uDon a contract made in the 
statebf New-Tork, where both plain- 
tiff and defendant resided at the 
time the contract was made, he will 
not be liberated on common bail, 
notwithstanding he may have taken 
the benefit of the insolvent law of 
the state of N. York subsequently 
to the making of the contract. fVood 
^ Wood V. Malin 208 

ASSIONMEMB 

An assignment oT a mortgage 
ought to be by writing under seal. 
Ihn V. Dimon^ 166 

Assignment of breaches on ad- 
ministratioki bond. See Administra- 
tion bond. 

ASSESSMENT OF DAMAGES. 

1. A notice to ^assess damages, 
upon IT judgment entered upon a 
aberifT's bond is properly served 
upon the sheriff and his sureties, 
mod need not be served upon the 
attorney who appeared for the de- 
ii9ldm9t»4o the suit on the bond. The 
BlaH V. Hamilton, Edioll, i^, a/. 190 

2.. Such Dotioe 4n»y be given: by 



any attorney ielected by the parlies 
interested in obtaining the assess- 
ment, though such attorney was not 
the one employed in obuming the 
amercements on which the assess- 
ment is to be made. ibj 

ATTACHMENT. 

J. Against absent or aSseonding 
debtort, 

11. Attachment for tinvtempt. 

L Against abwnt and absconding 
debtors, 

1. A foreign attachment can isstm 
only for a cause of action founded 
on contract, and of such a nature as 
to enabre the plaintiff, as of course, 
to require special bail. Jeffcnf v. 
Wooley, has 

2. In some causes of ectioo foun- 
ded on covenant, an attacbuvent wiK 
lie, and in others not, becatise in 
some the defendant may, and in oth- 
ers he may not be held to bail as of 
course^ ?&. 

3. When an attachment founded 
on covenant, issues out of the Court 
of Common Pleas, and is after- 
wards removed by certioraTt into 
the Supreme Court, the jurisdiction 
of the Common Pleas, must be 
shewn, and will not be presumed ; 
and unless the affidavit shews that 
the cause of. action was siich as to 
enable the plaintiff to require special 
bail, without a judge's order, the 
proceedings in attachment will be 
quashed, ib. 

4. The -^court,^ out of which an 
attachment iasues, has the power to 
allow time to the auditor^ to make 
their report, beyond the third term 
from the issuing of the attachment. 
Tt^or et. al. v. Woodward^ 1 

5. Though the Jangnage of the 
rule, referring back the report of au* 
ditors b, ** tha^ the report of audi- 
tors be relenvd back to then \ and 
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that they have time until the first itty 
of the next term to make their re- 
port.** Yet the limitation of time 
contained in the rule is no wise of 
the essence of the authority of the 
auditors, nor does its lapse disrobe 
them of their character as auditors, or 
extinguish the power of the court 
over them and their report, ib. 

6. The dies datus contained in the 



the court, to authorize the_ issuing an 
attachment against a party for not. 
obeying an award of arbiiratorst 
which had been made a rule of 
court. JtPDermot r. Butler^ 158 

ATTORNEY, 

That the attorney of the plaintiff 
has no authority to prosecute the 
suit, is not the proper subject mat* 



rule is, in legal contemplation, ooth- ^f ^|1 « ^Y' '^^'^ P«>P«^ ""^^^^ ^^'^ 
ing more than a continuance; and the !^!uT!?1T.*'L*!!^^^^ 



acceptance of the report, after the 
time mentioned in the rule has ex- 
pired, and the rendition of judg- 
ment upon it, will be a sufficient 
warrant to the clerk to enter such 
continuances as the regularity of the 
record Jmj require, tfr. 

7. Though the auditors make re- 
port at the third terra, yet if the re- 
port is referred back to them, they 
may properly include in it the de- 
mand of a creditor n<>t exhibited to 
them until after the report had been 
referred back, t6. 

8. In a foreign attachment where 
the defendant appears and* puts in 
special bail, it is proper since the act 
of 30th May 1820, {Rev.Laws 734, 
Sec. 3.) that the rule dissolving the 
attachment should contain a clause, 
** saving all liens created by the sta- 
tute." jlnonymous^ 00 

9. A scire Jhcioi^ against a gar- 
nishee in attachment, is defective, if 
It does not state with precision and 
eeruinty^ the nature of the property 
attached. The words '* rights and 
credits^ do not sufficiently specify 
the nature of the property ; and ao 
inventory returned with a writ of at- 
tachment, would be defective, if it 
did not state with more certainty and 
precision, what was the nature of 
the property attached. JVeal v. 
Cook^ 337 



//• Attachment for contempt. 
I. There muai be an order 



of 



Mch fact is by motion to the court, 
to stay proceedings. Jforth, Brwu* 
wick V. Booraem^ 267 

AUDITORS. 

^ - See Attachment 4, 5, 6. 

AWARD AND ARBITRATION. 

1. Misconduct of an arbitrator 
cannot be pleaded, or set up, as a 
defence to aix actioo of law upon an 
arbitration bond. The same rule pre- 
vails with respect to error or mistake 
of law, or fact in making an award, 
which does not ap pea r upon the faos 
of it. Sherron v. Wood^ 7 

2. Matters extrinsic, and not ap- 
pearing on the face of the award 
cannot be pleaded in bar to an ac- 
tion brought upon the arbitration 
bond. Per Ford^ Just. ib. 

The Supreme Court has no sum- 
mary power or equitable jurisdiction 
over an award, unless the submission 
be made a rule of court, ib. 

BAIL. 

Notice must be given of an ap* 
plication to discharge a defendant oji 
common bail. Geiger v. Morris^ 331 

BILL OF EXCHANGE 

In an action brought hf the pay- 
ee of an order or bill ot exchange 
against the drawer, the state ^f de- 
mand must substantially aver* that 
notice in due season, was given to 
the drawer, of the noa-accepuuce 
or non-payment of the hM or order. 
Ribble et. al. v. Jeffer^m, 139 
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t. A bond io the followiog words : 
« We A. B., C. D., and E. F., are 
held and firmly bound onto G. H., 
in the sum o( (700, to bo paid to 
the said 6. H., or to tbeir or either 
of tbeir heirs, executors, adfuioistra* 
lors, •< assigns, wbieh pay«soi well 
and truly to be made, we bind our* 
selves, our beirsi executors, and ad« 
iBioistraloffSy severally by these pre- 
aeflts>" is a averal bond, and not 
joiBt and nweral. BrinJcerhoqf v. 
Ihnmuf^ 119 

2. The payment of the money 
due on the bond which accompa- 
nies a roortgsge, gives the person 
paying the bond, no title to the mort- 
gaged premises. Den v. Dimon^ 156 

3. In an action of debt on a bond 
with a penalty to secure the pay- 
nent of money only, the defendant 
pteads payment, and grimes norjce of 
set off; and if any part of the^debt 
has been paid, it is proper for the 
jary to specify, by their verdict, the 
exact balance dqe the plaintiff, al- 
diouch the judgment must be ren- 
dired for the penalty. Admr. of 
Richman v. Rknman, ^ 114 

4. It is not necessary to assign 
b/eacheson the record alter, a Judg- 
ment by default, on a sheriff^ hood. 
The State v. Hamilton, Edsall, et. 
al 190 



CfiRXiaRARI. 

1. Upon a certiorari to the Com- 
mon Pleas, to remove the proceed- 
ings on an appeal from the judg- 
ment of a justice; the Supreme 
Court may inspect the transcript of 
the C. P. for the purpose of ascerr 
taining a fact which occurred in the 
proceedings before them. Dancer v. 
Patierson & Cranen^ 256 

2. Upon the argument of a cer* 
tior'arij the plaintiff cannot assign 
as a cause of reversal, a special rea- 
son not stated among the reasons 
filed ; unless- there is a general rea- 
son imder which it can be fairly 
comprehended. Crriffifh v. finest 352 

CERTIFICATE OF CLERK OE Slf. 
FREMfi C0€7ET. ' 

The transcript when otK6 Sealed 
and certified by the cles k, need utA 
ip ordinary casea be altered in the 
dale, or re*seaied, tboush the trial 
does not take place at we first cir- 
cuit after the uranscript is made out 
and certified ; but the same certifi- 
cate will answer for the trial of the 
cause at any future time. Dem em 
dem. MicMe v. Dunham el. o2. 150 



BOOK OF ACCOUNT. 
See Court Trial of Small Cau- 
ses 1, 2. 

MBACH OF ADMIfflSTRATfOK BOND. 

See Administbation Bond. 



CAPTION. 

See Indictment. 

CABBS OVERRULED. 

%be ease o( Rowland v. Stephen^ 
ton, 1 Hahi. 149, overruled^ in 
fV^HHl V. MnUm, 2D6. 



CHARGE. 

Where the jury is called upon to 
weigh tbe^ contradictory testimony 
of two surveyors^ it is not an objec* 
tion to the charge of the judge tbac 
be hold the jury, ^' that in eslimat*- 
io^ and comparing the conflicting 
opinions of the surveyorsi they 
sbouM not overlook the fact that 
the plaintiff's surveyor was the same 
man by whom the lots were origi- 
nally surveyed and laid out." Den 
v. Emerson, 27f^ 

CHURCH. 

See' Emblements. 

CONFESSIONS. / 

]. A verbal confession of guilt 
made by a person accused of a 
crime, if induced 1^ a delusiva hope 
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of tmpunity excked in hb miDd, 
wHl not tie received in evidence; 
and ft written ex«tmhiatton of the 
accused, made by a jostice wHhio a 
f<fw titHirs after the verbal ooafesstoo, 
will also be inadmissible upon the 
presumption that the same induce- 
ment which operated upon hr3 mind 
at the time he made the verbal oon- 
fe^iod, might have oofttimied to op- 
eratC) at the time of the written ex- 
amination. State v,Ja0€9 CfwUd^ 163 
2. When bnee a confi^asiOQ under 
iattnence is obtained, • presumptioii 
af^ea that a aubsequent confession 
of the same nature, flows from the 
like influeoce, and such presump- 
tioo ought to be overcome before 
the confession oan be given in evi- 
denee, tfr. 

^ S. Although an original confes- 
sion may have been obtained by im- 
proper means, eubsequent confes- 
sions «f the aame, or of like facts 
may be admitted, if the court be- 
lieve from the length of time inter- 
vening, from proper warning or frorili 
other drcurastances* that the delu- 
sive hopes or fears under the influ- 
ottce cf which the original confes- 
sion was obtained, were entirely dis- 
pelled, ib. 
4. A prisoner may be convicted 
on bis own oonfession, when proved 
by legal testimony, although it is 
uaoorroboraied by any other evi- 
dencie, provided the corpus delicti is 
proved, t^. 
6. Corroborating circumstances, 
used in reference to a confession, are 
such as serve to strenstken it, to 
render it more probable, such in 
short, as may serve to impress a ju- 
ry with a belief of its tmtb, ib. 
6. A boy of the age of twelve 
years and OTI months, may be con- 
victed on his own coofessions.of the 
Gtime of murder, and executed. 
The capacity to commit a crime ne- 
cessarily supposes the capacity to 
confess it, fb. 



coiUiiS3i<»i. 

1. The affidavit to show that a 
witness lives out of the state, and 
thereby to obtain a commission for 
the examination of such vitnesst 
need not be taken on notice. Den v. 
Wood^ €Lal. 62 

2. The commission may be opep* 
ed by a judge in vacation, ih. 

An order for the issaing of the 
commision, of itself stays the pro- . 
ceedinga, {6. 

C0MMISSI0:!(£R3 FOR SALE .OF 
LANDS. 

When the portion of inoney ari- 
sing from the sale of lands, in which 
the widow has a right of dower, is 
put out by commissioners on bond 
according to the statute {Rev. Lam 
599,) the bond should be taken ia 
the name of the commissiooers and 
not of the v^idow* Maitef of Eliz^ 
abeth Stevenson^ 60 

COMMOJC PLEAS. 

The Court of Common Pleas, 
cannot on appeal reverse the judg- 
ment of the justice, because it is 
not entered in legal form. Martin v. 
Tkomfton^ 142 

'CONTRACT. 

1. A contract which contravenes 
the policy of an act of congress, and^ 
tends to defraud the United States, " 
is void, Gtdick v. fVard^ B%y 

2. If A, agree to give B. |1000, 
on condition that B. will forbear to 

Sropose or offer himself to the Post 
[aster General to carry the mail on 
a mail route; such agreement is 
against public policy, and no actioa 
can be maintained qpon if, i6, 

CONSOLIDATIOX. 

The court will not consolidate two 
actions brought against the same 
person, by the same plaintiffs, upon 
promissory notes drawn at different 
dates, and payable at diffei:ent rimes, 
where it does not appear (hat the 
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defence is tbe sftme in each. VFjor- ' 
hy fy WeM 7. Gleniwanh; Ml 

CONSTRUCTIOir. 

If tbe lease; in a declaration io 
ejectment, is stated to have been 
made on tbe 7ib of July 18i5, to 
hold from "^ tbe 6ih daj of July tben 
last past" it shall be constnied to 
mean tbe 6tb day of July 1625, 
, not tbe 6tb day of July 1824, which 
was prior to the accrual of the plain- 
tiff's title ; for where the words may 
be rendered either way, that con- 
jitruction which renders tbe fictitious 
demise useful to the action, ought to 
be adopted rather than that which 
would destroy iu Den v. f^anuen^ 

102 

CORPORATION. 

The misnomer of a corporation 
ih a grant or obitgaiion, does not 
desuroy or defeat the §rant or obli- 
gation, nor prevent a recovery upon 
It in the true name, provided the 
corporation designed and intended 
by the parties to the instrument, be 
shewn by proper and apt averments 
and proof. Inhabitants of A^oways 
Creek v. Strings ' 323 

COSTS. 

1. The court will not order tbe 
\ plaintiffs to give security for costs, 

upon the ground that but one of tbe 
plaintiffs reside in this state, and 
that he had several years before the 
commencement of the svit, piken 
the benefit of the insolvent law. 
Den ex dem, Peterson v. Boqua, 1 92 

2. A party cannot commence a 
second action in the same court, ibr 
the same cause of action, until the 
costs of the first action are paid ; 
and the rule is the same as to all 
courts within the same jurisdiction. 
Svnng^ et, aL v. The Inhabitants of 
The Upper Alloways Creek, in the 
county of Salem, 58 

3. Upon the quashing of an at- 



ucbment, for not obeying in award 
the attorney of the defendant is ea- 
tnled to tbe same costs as in other 
etvil cases. -M'DennoU ads. Tie 
StmU, Robert Bmler ProseesUor, 

6S 

COVENANT, • 

1. A covenant tb^t one is faw 
fully seized of knd, when in tfuUi 
he is not, is broken as soon as made ; 
and such <t covenant cannot be as- 
eigoed so as to enable the asaigoee 
to maintain an action for a breach 
(hat happened before his time. 
Chapman v. Holmes^ 20 

2. Soalsoacoveoanltbataerant- 
or has good right to grant, sell, and 
convey land, when be has not such 
right, IS broken as soon as uiade» and 
not assignable, ib* 

3. The rule is the same as fo co- 
venants against incumbrances, wbeii 
there are incumbrancer exisuog at 
the time of the sale, ib» 

4. If the vendor of lands io fee 
covenants, for himself and bis heirsi 
that he will warrant and defend (be 
land to the vendee, bis heirs and as- 
signs^ an assignee of the vendee wlio 
is evicted, may maintain a personal 
action of covenant against the exec- 
utors of the vendor; and it is not 
necessary to maintain (be action, to 
aver that notice of the pendency of 
the suit, by which the plaintiff w%3 
evicted, was given to the defend- 
ant, id. 

* 

COURT FOR THE TRIAL OF SMALL 
'*' CAUSES. 

/. State of demand. 
11, Adjournmtnt. 
Ill Judgment, 
ir. Transcript. 
V. Process and othenfroceedistgs, 

J. Slate of demand, 

I. An item in a plaintiff's state df 
demand, or copy of bis account, 
charging defendant *' to loadiog ves- 
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ml at his wharf, at Cedar Bush 
Landing,'' may be considered as a 
charge for wharfage and not a cres- 
pass. Cornelius v. IvinSf 56 

2. A general charge *' to sundries 
as per day book/' if it stood alone 
wouid be olgeclionable, but if on the 
same date there is a credit given (o 
the defendant for the same amount, 
and in the same language, the judg- 
ment will not be reversed for the 
generality of the charge, ib, 

3. If on the debit side of the ac- 
count, there is a general chaise for 
sundries, making the plaintiflrs de- 
mand exceed (be sura of ) 1 00; yet 
if on the credit side of the account, 
there is a general credit given the 
defendant for the same sum in the 
same language, and of (he same date 
whirb reduces the balance of plain- 
tiiTs demand under (100, tbe justice 
bos jurisdiction of the cause, tA. 

4. The time when services were 
rendered, for which plaintiff claims 
compensation, should be alleged m 
the state of demand, and if no time 
b stated, the judgment will be rever- 
sed. Vanguild^r v. 5/tt//, 233 

//. AdJQummenU 
If a defendant in a cause pending 
before a justice of the peace, and in 
which he has a defebce, is lead into 
a mistake with regard to the (ime to 
which the cause is adjourned, and the 
trial is had in his absence, and with- , 
out his knowledge, the court will 
reverse the judgment. Probasco v. 
Hartoughf 55 

HI. Judgment. 
1. This court will not reverse tbe 
judgment for ail pmission to charge 
the jury upon a special proposition, 
stated by counsel, unless it be made 
clearly to appear that the proposi- 
tion was warranted by tbe evidence 
and necessarily involved in the ver- 
dict to be rendered. Daviaon v. 
SehooUy^ 145 

2 Z 



2. Where judgment is rendered 
for treble costs, it is not necessary 
to state first, the amount of the sta- 
i^e costs, and (hen (he treble sum* 
It is sufficient to state it thus : *^|49 
being treble (he costs and charges 
of the" plaintiff, ib. 

3. If judgment is rendered for a 
sum exceeding the amount mention* 
ed in the state of demand, the judg- 
ment will bo reversed. Lakefy f^an* 
kirk V. Merrill^ 5888 



ir. Transcript. 

1. A statement, on the traoncript 
of tbe C. P. that the counsel of 
the defendant *' relied on the sta- 
tute of limitations, as a bar to the 
demand of the plaintiffi, afffl that 
no evidence of a promise or ac- 
knowledgment, had been proved to 
have been made by the plaintifia 
within six years" is insufficieut to 
shew that no evidence of a promise 
or acknowledgment was proved, or 
to prove error in the court below^ 
in refusing the defendant tbe bene- 
fit of the statute of limitarions. Dan^ 
cer V, Patterson^ fy gL 255 

2. UJf appears by the transcript, 
that the justice took lime to advise, 
and it doer not appear that tbe de- 
fendant attended at the time the judg- 
ment was rendered, the Court of 
Common Pleas may dismiss the ap- 
peal. Vandoren v. Vandoren^ 286 

V. Process and other proceedings. 

.1. If a summons is issued in tbe 
name of J. M plaintiff, and in the 
state of demand, a middle letter is 
inserted in the name of the plaintifi^ 
(viz. J. S. M.) and the defendant 
does not appear, but judgment is 
rendered against him in bis absence^ 
the judgment will be reversed. 
Bowen v. Mulford, , 230 

2. In actions by ieformers on pe- 
nal statutes, the jpstice is required to 
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make a sjKcial note of the day, 
iDontb, and year of tbeir instituiioo. 
Afid this note should be made at the 
i time, or oo the day of the com- 
meocemeDt of the suit ; and if the 
justice omits to make the eotry un- 
til the return of the summons, the 
judgment will be reversed. Griffith 
V. fVe$i, ib. 201 

3. To authorize a justice to enter 
ao action ** by agreement of the par- 
tie% without process*' uitderthe 18th 
section of the act for the trial of 
small causes, {Rev* Lawi^ 634.) the 
plaintiff and defendant should ap- 
pear before the justice to manifest 
their consent, or some person on 
behalf of the plaintiff, having com- 
petent autborify, and such authority 

• should "be veri^ed before the justice, 
Young 7. Stout, ib. 302 

4. The defendant can with no 
propriety become the representative 
of tbe plaintiff, more especially to 
communicate to the justice the a- 
greement of the parties for the entrv 
of an action, io, 

CROP GROWING. 

See EuBLKltENTS. 

D^TE. 

See State OF DearAND. 

DCCLARATION. 

See Pleas & Pleadimos /. 1 . 

DEMURRER. 

A derpurrer admits all such facts 
as are sufiicienth pleaded, but is no 
ad<)*i!59ion of such 9s ore not suffi- 
ciently pleaded. Cofev. Qutick^ 328 

DISCHARGE OF INSOLVENT: 
V If a defendant neglects to plead 
his dischar|E;e under the insolvent act» 
in au action for a debt contracted 
previous to bis discharge, and suffer^ 
the regular time ^t pleading the 
saii.e, to elops%under a mistaken 
idea of the law, the court will not 



permit him afterwards to withdraw 
tkrelkta, given by kiimattheeircuit, 
in order to plead hie discharge. Ex'rs 
cfAckerman ▼. Van M^uHn^ 382 

DECLARATION. 

See Pleas fy Vlkabihbs, I. K 

DEED. 

A sheriff's deed takes full effect 
only from the time of delivery, 
and does not relate back to the time 
of sale so as to sustain an interme- 
diate sale and conveyance by tbe 
sheriff of the lands therein mention- 
ed. Den ex dem* Greets v. Steel" 
man^ 193 

If a deed made betwen A. party 
of the first ^art, and C. ii D. hb 
wife, party ot the second part, grants, 
bargains, and sells unto the said par- 
ty of second part, bis heirs and as- 
signs, a piece of land*) ^n&C dnes* 
bis wife D. him .surviving, ah0 wiU 
be entiiled to the whole of the es- 
tate during her life. Den ex dew^ 
Hardenbergh v. Hardenbergh, 42 

DEVISE. 

M. devises as follows : ** t give 
and devise the plantation, whereoo 
1 now live, to mv son Aaron and bis 
male heirs, lawfully issuing^ and fpr 
the want of such heirs, I give the 
same to my son Barnt, and his male 
heirs lawfully issuine; aud for tbe 
want of such heirs, I give (be same 
to my son John and his male heirs 
lawfully issuing; and for. want of 
sucb beirs to return back, SfC. On 
the death of the testator, Aaron en- 
teied and died seized without issue. 
Barnt the second devisee then en- 
tered aud became seized, but died 
out of possession, leaving three »oqs 
and three daughters, of whom Lewis 
Mason, was the eMest ; by this de^ 
vise, Lewis, under the operatioo of 
tbe statute de cfonif, takes ao estate 
tail. i>eii ex dcm. Maegn ▼. SwUth^ 
et. al. 39 
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JBJECTMENT.- 

1. A mortgagor will not be per- 
mitted to dispute ^ tide derived un- 
der his mortgage, nor allege aoy 
thing in opposition to a claim found- 
ed on it. Nor can he set up an out 
standing title in atiotber, for the pur- 
pose of defeating a recovery in an 
action of ejectment upon the mort- 
gage. Den V. VanaesSf 10? 

2. Though ^le lessor of the plain- 
tiff, as ihe assignee of the mortgagee, 
and as purchaser of the eqiiit j of re- 
demption, unite both the legal and 
equhable claim in himself, no such 
merger will be thereby produced as 
to prevent him from maintaining 
ejectment against the mortgagor, ib» 

3. If the lease in a declaration in 
ejectment, is stated.* to have been 
made on the 7th day of July 1825, 
to hold from *' the sixth day of July 
then laH past'' it shall be construed 
to mean the 6ih day of July 1825, 
and not the sixth day of July 1824, 
which was prior to the accrual of the 
plaintiff's title ; for where the words 
may be rendered either way, that 
construction which renders the fic- 
titious demise useful to the action, 
ought to be adopted rather than that 
\vhich would destroy it, t&. 

4. A defendant in an action of 
ejectment, cannot set up an outstand- 
ing mortgage in the hands of a stran- 
ger to defeat the title of the mort- 
gagor or his heirs. Den v. Dtmon,! 56 

5. A judgment by defauh in eject- 
ment, against the casual ejector, fur 
want of an appearance, will not be 
set aside because the declaration in 
^jectnaent was served by (he lessor 
of the plaintiffs. Den v, Fei>, 23T 

6. An affidavit of the service of 
a declaration in ejectment which 
states that the copy was " served 
upon A. B. said to be one of the di- 
rectors of (he within named compa- 
ny" is insufficient, . | ib. 

7. The notice subjoined to the 
declaratioji must be read, or its con- 



tents explained to the person to 
whom it is delivered, or such person 
must be informed of the intent and 
meaning of the service ; and that i^ 
has been so done, should be stated 
in the affidavit^ ib. 

8. If the service of the declara- 
tion in ^ectment, is not in the regb- 
Inr and ordinary manner, a judgment 
by default, for want of an appear- 
ance, should not be entered, until 
the court on a rule to shew cause 
has sanctioned tt^e mode of ser- 
vice, t6. 

9. in an action of ejectment 
brought by the assignee of a mort- 
gagee against a mortgagor, upon a 



mortgage given to a corporation, it 
is unnecessary to produce the charter 
of incorporation. The admiasion bf 
the defendant himself in the deed of 
mortgage, is sufficient proof, when 
uncontradicted, of the existence of 
the corporation. Den v. Fanhouten^ 

270 

EMBLEMENTS. 

If A. as minister of a certain 
church, is entitled to the possession 
of the parsonage land, and while in 
possessjon sows the land with grain, 
then ^sells the growing crop to B. 
^nd voluntarily ceases to be minis- 
ter of that church, leaves the parson- 
age land and removes to another 
congregation before the crop is har- 
vested, B. has not such a ux\4 to the 
crop, as to enable hirti to maintain 
trover against a person who takes it 
away. A disclaimer by the consisto- 
ry of the church of all title to the 
crop in question, is not evidence to 
support the title of B. Debow v. 
Colfax fyal 128 

He who has an estate in lands, the 
duration of which is ^uncertain in 
point of time, and he who has such 
an estate as may perhaps continue 
until the grain be ripe, shall if he 
sows the land, be permitted to enter 
upon it at harvest, and reap the crop 
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akfaougb in the mean time his estate 
may have eoded, either by the act 
or God, or of the law. But if the 
estate is between seed time and 
harvest, determined by the act of the 
tenant, the growing cfpp passes with 
the^and, to hinw who thereupon be- 
comes the immediate owner of the 
latter, * «*. 



BBROR. 

. The refusal of a court to contin* 
lie a cause after h is at issue is not 
a matter upon which error can be as- 
signed. M^Coury v. Doremui and 
Suvdam^ ' 245 

In making a return to a writ of 
error, the schedule should contain 
simply a transcript of the record 
from the book of judgments, ib. 

EXECUTORS AND ADMiStSVRATORS, 

If ii creditor of an insolvent es- 
tate, neglect to exhibit under oath, 
bis claim to the administrator of his 
deceased debtor, within the time pre- 
sciibed by the rule of the Orphans' 
Court for that purpose, he will not 
be allowed to come in for a ratable 
proportion of the estate of the de- 
ceased in the hands of the adminis- 
trator. Vandyke fy^ al. Trusitet of 
Mtad V. Chandler, fy al, 49 

ESTATE. • 

J. Estate for life. 
II Estate tail. 
Ill, Joint tenancy, 

I. For life. 

1. If a deed made between A. 
party of the first pan, and C. and D. 
bis wife, party of the second part, 
grants, bargains, and sells, unto the 
said party of the secoad part, his 
beirs and assigns, a piece of land^ 
and C. dies, his wife D. him survi- 
ving, she will be entitled to the 
whole of the estate during her life. 
Den v. Hardenbtrgh, 42 



//. Estate tmt. 

The statute of New-Jersey c^ 
13th June, 1799, abolishing all En^ 
gUsh statutes, did not abolish estates' 
tail. Per Ford, J, Den v. Mason, 39 

///. Eistatt in joint tenancy. 

] . A conveyance of hnds to a 
man and bis wife, made after tbeir 
intermarriage, does not, strictly 
speaking, create them joint tenants, 
but creates an estate of a peculiar 
nature of which they are seized, not 
per my et per tout^ (as joint tenants 
would be), but solely and simply ^er 
tout. Den v. Hardenbergh, 42 

3. The statute of N. J. (Revised 
Laws, 556,) which enacts ** that do 
estate shall be considered and ad- 
judged to be ai^esiate in joint tenan- 
cy, except it be expressly set forth 
in the grant or devise creni'ing such 
estate, that tt is t1ie mtemion of the 
parties to create an estate in joint 
tenancy, and nor an estate of tenan- 
cy in common, does not apply to 
an estate granted to husband" and 
wife, ib. 

EVrDfiNCE. 
/ Parol. 
II, Written. - 

L Parol 

1. A verbal confession of guilt 
made by a person accused of a crimen 
if induced by a delusive hope of im- 

E unity excited in his mind, will not 
e received in evidence, and a writ- 
ten examiaation of the accused 
made by a justice within a few hours 
after the verbal confession, will also 
be inadmissible upon the presump- 
tion that the same inducement 
which operated upon his mind at 
the time he made the verbal confes- 
sion» might have continued to ope- 
rate, at the time of the written ex- 
amiuaiion. State v. James GuHd,l63 
2. When once a confession uo- 
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der influence is obtained, a presump- 
tioD arises thai a subsequent confes- 
flion of ibe same nature fluws from 
Cbe like influence, and such pre- 
sumption ought to be overcotne, be- 
itH^ the confession can be given in 
eridei^ce, ^ib. 

3. Ahhough an original confes- 
sion may have been obtained by im^ 
proper means, subsequent confes- 
sions of the same, or of like facts, 
may be admitted, if the court be- 
lieve, from the length of time inter- 
vening, from proper warning, or 
from other circumstances, that the 
delusive hopes or fears under the 
influence of which the original con- 
fession was obtained, were entirely 
dispelled. ib. 

4. A prisoner may be convicted 
on his own confession, when proved 
by legikl testimony, although it is 
uncorroborated by any other evi- 
dence, provided the corpus delicti be 
-prorecl, ib, 

5- Corroborating circumstances, 
used in reference to a confession, 
are siich as serve to strengthen it, to 
render it more probable, such, in 
short, as may serve to impress a ju- 
ry with a belief of its truth, ib. 

6. A boy of the age of twelve 
years and five months, may be con- 
victed on his own confession, of the 
crime of murder, and executed. The 
capacity to commit a crime neces- 
sarily supposes the capacity to con- 
fess il, ib. 

7. An interest in the question in 
controversy, does not disqualify a 
person from being a witness; the 
mterest which excludes a witness is 
an interest in the event of the suit. 
Jldmrs. of Drake v. Maxwell, 297 

8. If A. bring an action against B. 
for the amount of a due bill given 
by B. to A ; and B. pleads pay- 
ment and gives notice of bis inten-' 



tion to prove on the trial, that C. io 
his life time agreed to pay and did 
pay A. the amoifnt of the due billi ^ 
and ofllers D. the executor and resi- 
duary legatee of C. to prove the 
fact of payment, C is a competent 
witness for that purpose, «6. 

9. The facts that a mortgagee 
knew at the time when be took the 
mortgage, that the land had belong- 
ed to a decedent, and that the de- 
cedent left debts unpt|id, would not 
of themselves alone be evidence of 
bifd faith io the mortgage; Den v. 
Jaques. 259 

/T. Written. 

1. An inquisition of hnnty is not 
conclusive against any person not a 
party to it. Den v. Clark, 217 

When an inquisition is admitted 
in evidence, the party against whom 
it is used, may introduce proof that 
the alleged Junatic was of sound 
mind, at any period of time covered 
by the inquisition, ib. 

2. The party against whom the 
inquisition is received may impugn 
the finding by contrary evidence, 
without first pursuing the procedure 
technically called a traverse of the 
inquisition, ib. 

' 3. If the subscribing witness to 
an instrument reside out of the reach 
of process of the court, bis band 
writing may be proved* Den r. 
Vanhouten, ib. 

4. In an action of ejectment, 
brought by the assignee or a mort- 
gagee against a mortgagor, upon a 
mortgage given to a corporation, it 
is not necessary to produce the char-* 
ter of incorporation. The admission 
by the defendant himself in the deed 
of mortgage, is sufficient proof, when 
uncontradicted, of the existence of 
the corporation, t^. 

-5. In order to prove that tbe 
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e of action of a former suit of 
)a»s, was tlie same as that for 
ill a subsequent suit of trespass 
be case was brought, it is neces- 
to produce not only the traos- 
i but the state of demand also. 
1 until this is done parol evidence 
be indentity of the subject mat- 
:>( both suits cannot be received. 
nsson V. Gardner^ 289 

. In an action of trespass brought 

A. and B. against C. for taking 
of their p6ssession a quantity of 
I plank^ sold to them b^ D., C. 
not give in evidence a ludgmeot 
inst D* (with tbe execution there- 
entered by confession under the 
ute, {Rev. Lawiy 635, Sec. 18,) 
n action instituted before a justice 
the peace without process^ and 
bout such affidavit as is required 

the act. Sheppard v. Shep- 
d, • 250 

7. Such 1^ judgment, although 
id between the parties has no op- 
tion against third persons, and 
mot be read in evidence even in 
igation of damages, ib. 

B. In order to prove the oaths of 
ice of surveyors of highways, it 
not necessary to produce the ori- 
lal oaths which are filed with the 
rk of the township ; it is suffi- 
int to produce copies proved to be 
le copies. SlsUe v. Hutchinson, 242 
9. Proof of placing in the Post 
£ce, a letter containing notice of 
rial directed to the defendant's at- 
eney, residing in a post town, in 
le season to be received, the legal 
riod before the day of trial, will, 
made in the presence of ihe de- 
ndant's attorney, and until repelled, 
ise a presumption, and stand for 
oof of tbe service of notice. 
V Courry v. DoremuSf 245 



FEME COVERT. 

See Husband &i Wifk. 



FIERI FACIAS. 

1. A purchaser of lands at she- 
riff's sale, has not previous to tbe ma- 
king and delivering to him of tbe 
sheriff's deed, for said lands, such 
an iii4erest tfaereio as can be levied 
upon and sold by virtue of a fieri 
facias de iorUs et terris. Den ex dem. 

Qreen v. Sieelman fy al' 193 

2. A levy may be made on lands 
acquired after the date of the judg- 
ment, or conveyed to other persons 
before the date of the execution. Per 
Drake Justice, ~^ ib. 

GUARDIAN. 

1. A lease made by the guardian 
of an infant under the agq of four- 
teen years for a term of years ex- 
tending beyond the arrival of \he 
infant at that age is voidable, and 
may be avoided by another guardian 
cliosen by the infant after he attaios 
the age of fourteen. Snook cjp dem. 
Coursen v, Sutton et.al. 133 

2. An appeal will not lie to the 
Prerogative Court, from a decree 
of the Orphans* Court, revoking let- 
ters of guardianship. Tbe proper 
method of reviewing such a decree 
IS by writ of ccmoron. Tet^rook 
V. McColm, 333 

GARNISHEE. 

See SciEE Facias; 
Attachmknt. 

HANDWRITING. 

See Witness. 



HEIR. 

In an action against the surviving 
heirs of an obligor upon a bond of 

^^^_ ^ ^ their^ncestor, the heirs ofa deceased 

10. Bift this presuinplion may be heir having lands by descent, should 
pelled by the affidavit of tbe at- be joined in the action, and if they 
rney to whom the notice Was direc- are not, the non joinder may be plea- 
d, siatmg that it was not receiv- ded in abatement. St. Marys 
i, ib. Church v. Wallace, 311 
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2. Where lands descended, are 
bona fide aliened by the heir before 
suit brought, they cannot be taken 
in execution on a judgment against 
the heir for a debt of his ancestor. 
Den V. JaqueSf 259 

3. And a mortgage by the heir 
of the lands descended, before suit 
brought, is considered as an alien- 
ation, within the meaning of the 
statute, t6. 



INFANT. 



See Guardian. 
Lease. 



HIGHWAYS. 



See Road. 



HUSBAND AND WIFE. 

1. If- a deed made between A. 
party of the first part, and C. and D. 
his wife, party of the second part, 
grants, bargains and sells unto the 
said party of the second part his 
heirs and assigns a piece of land, 
and O. dies, his wife b. him survi- 
ving, she shall be entitled to the 
whole of the estate during her life. 
Den V. Hardmbergh, 42 

2. A conveyance of lands to a 
man and his wife, made after their 
iDternnirrii^e^ does not, strictly 
speaking, create them joint tenants, 
but creates an estate of a peculiar 
nature of which they^bre seized, not 
per my et p$r tout fas joint tenants 
would be) but solely add simply 
per tout, t6. 

INDICTMENT. 

1. An indictment for selling li- 
quor by small measure, which only 
alleges that the defendant, did not 
obtain a license according to the act 
concerning inns and taverns, is in- 
sufficient and will be quashed. The 
Slate V. Webster, 20,3 

2. If.the caption of an indictment 
do pot show distinctly the names 
and style of office of the judges 
composing the court to which it is 
presented, the indictment will be 
quashed. State v. ZuU^ . 348 



INFORMERS. 

~ In actions by inforci^rs on penal 
statutes, the justice is required to 
make a special ^joote of the' day, 
month, and year of their institution. 
And this note should b^ made at the ' 
time or on the day of the com-, 
roencement of the sun ; and if the 
justice omits to make the entry un- 
til the return of the summons, the 
judgment will be reversed. Oriffit 
V. West, 301 



INQUISITION. 

1. An tncjuisition of lunacy, is 
not conclusive a|i;ainst any person 
not a party to it. Den v. Clarki 211 

2. When an hiquiaition is admit- 
ted in evicfence, the party against 
whgm it is used, may introduce proof 
that the alleged lunatic was of sound 
mind, at any period of time cover- 
ed by the inquisition, ib. 

^\ Tjie party against whom the 
inquisition is received^ may impugn . 
the fiodmg, by contrary evidence 
without first pqrsuing the procedure 
technically called a iravesrse of the 
inquisition, ib^ 

INSOLVENT. 

i. If a person is arrested in this 
stale, upon a contract made in the 
state of New-York, where both 
plaintiff and defendant resided at 
the time the contract was made, he 
will not be liberated on common 
bail, notwithstanding he may have 
taken the benefit of the insolvent 
law of the state of New- York, sub- 
sequently to the making of the coq«* 
tract. Wood v. Malin, 208 

.2. If a defendant neglects to 
plead bis discharge under the insol- 
vent act, in m action for a debt con- 
tracted previous to his discharge and 
sufl&rs the regular time for pleading 
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JOmX TENANCt. 

Sae Estate in joint TSMANcnr. 

JUDGMENT. 
J. QentraUtf, 
27. jffjf Confession. 

1. lo an action on an adiDinistra' 
tion bond, (he judgment must be 
rendered for the penalty of the bond, 
and a court of law cannot assess 
damages upon it. Ordinary v. Snook 
e/. at. 65 

, , 2. The Court of Common Pleas, 

avrender, according to the form of cannot on an appeal, reverse the 
pleadings prescribed by the msol- judgment of the justice, because it 
▼eot act, {net. Lauh ,219,) cannot is not entered accordmg to legal 
bave a judgment entered in bis fa- form. Martin v. Thompson, 142 
▼our by default of the creditor to 3. This court will not reverse the 
appear against him, but must go on judgment of a justice on account of 
and prove his case to the juij, and an omission to charge the jury upon 



the same to elapse under a mistaken 
idea of \ht law, the court wtll not 
permit him afterwards to withdraw a 
relicta given by him at the circuit in 
order to plead his discharge. ExW$. 
ofAckerman t Fanhouten, 332 

3r An insolvent debtor who has 
bean remanded to' prison upon the 
uuderuking •f. a creditor to prove 
hat he bad not fairly delivered up 
_.is property to the use of his credi- 
tors, and who had joined issue with 
bis creditors, upon the fairness of his 



If 

bi 



•iMiln their verdict. 
Sooraenif 



Williamson v. 
351 



INSOLVENT ESTATE. 

If a creditor of an insolvent estate 
neglect to exhibit, under oath, bis 
daira lb the administrator of his 
deceased debtor, within the time 



a specific proposition stated by coua- 
del, unless it be made dearly vo ap- 
pear, that the proposition was war- 
ranted by the evidence, and neces- 
sarily involved in the verdict to be 
rendered. Davison v. SekooUtfi 145 
4. Where judgment is rendered 
for treble costs, it is not necessary 



prescribed by the Orphans* Court, to state, first, the amount of the sin- 
for that purpose, he will not be al- 5»«. <5«»^ .«^ thten the treble sura, 
lowed to come in for a ratable « is sufficient to state it thus, « jf49 



proportion of the e$«tte of the de 
ceased, in the hands of the adminis- 
trator. T^utees of Meade v. Admr. 
of Chandler, 49 

INTERLINEATION. 

If there is an interlineation in a 
material part of an appeal bond, 
which is not noted, the bond will be 
defectire, and the appeal may be 
dismissed. Sutphin v. Tunison, 288 

iNVENTORr. 

An inventory returned with a writ 
of attachment is defective, if it *do 
not state with certainty a^d precision 
what is the nature of the property 
atuched. Aeo/ v. Cook^ 337 



being treble the costs Mad charges 
of the** plaintiff, ib. 

6. A judgment by default, in 
ejectment, against the casual ejector 
for want of an appearance, wiH not 
be set aside because the declaratioa 
in ejectment was served by the les- 
sor of the plaintiff. Den ex dears. 
Auten V. Fen, 237 

6. If the service of the declara- 
tion in ejectment is not in the regu- 
lar and ordinary manner, a judgment 
by default, for want of an appear- 
ance, should not be entered, until 
the court on a rule to shew cause 
has sanctioned the mode of ser- 
vice, Hf^ 

7. In making return to a writ of 
error, the schedule shouldf coouin 
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ftimply a transcript of the record 
from the book of judgoients. M^* 
Courryi v. Daiymus et, aL 245 

8. If judgraeot b entered for a 
sum exceeding the amount mention- 
ed in the state of demand, the jtidg- 
inent will he reversed. Lake ii yan- 
Jdrkv.MerrUl, 288 

9. If in -an action of debt on a ' 
bond, with a penalty to secure the 
payment of money only, the defend- 
ant pleads payment and gives notice 
of seto£^ and any part of the debt 
has been paid, it is proper (or the 
jury to specify, by thetr verdict, the 
exact balance due the . plaintiff, al- 
though the judgment must be ren- 
dered for the penalty. Bichinan v. 
AtcAmon, 114 

10. An insolvent debtor, who has 
been remanded to prison upon the / 
undertaking of a creditor to prove 
that he had not fairly delivered up 
his .property to the use of hi^ credi- 
tors, and who had joined issue with 
his creditor upon the fairness of his 
sorrender, according to the form of 
pleadings prescribed by the ti»ol- 
yeot act (Aeo. X«aip#, 219,) can- 
not have a judgment entered in his 
favour by default of the creditor, to 
appear against him, hut must go on 
and prove his case to the jury, and 
obtain their verdict. Wilkam$Qn v. 
Boormtm^ 351 

//. By Confosrion* 

1. A jndgment entered by con- 
fession under the statute, {Rev, Laws' 
634, Sec. 18,^ in an action institut- 
ed before a justice of the peace 
without process, and without such an 
affidavit as is required by the act, 
though valid between the parties, 
has no operation against third per- 
sons, and cannot be read in evidence 
even in mitigation of damages. Shep- 
pard V. Sheppardf 250 

2. A judgment rendered on the 
confession of the defendant In an ac- 

z z 



tion entered by consent- clT the par* 
ties, without process, and without 
the appearance of the plaintiff, or 
any person legally authorized to re* 
present him before the justice, will 
be reversed on the application o^the 
personal representatives of the de-, 
fendant. Toung*s Admu* v. Stout. 
« 302 

JUDICIAL PROCEEDINGS. 

An order of filiaiioo is a judicial 
act, and must be executed by the 
justices jointly, and not separately. 
Therefore an order of filiation 
though agreed upon when the justi- 
ces were together, yet if signed by 
them separately, and in the absence 
of eitch other, will be quashed, 
atowe V. Prdl, • ^ 161 

JURY, GRAND. 

See Abatemsk^f 1, 2, 3. 

JUSTICES OP THE PEACE, 

If the proceedings in a matter of 
road are removed into the Supreme 
Court, and an objection is there ta- 
ken, that the surveyors did not take 
the oath prescribed by law ; unless 
it appears in some way, either upoa 
the face of the affidavit or otherwise 
that the person before whom the 
oath was taken, was a justice of the 
peace, the proceedings will be set 
aside. State v. Hutckmsont 242 

JUSTICES COURT. 

See Court for the trial or 

SMALL CAUSES. 
LEASE. • * 

A lease made by the guardian of 
an infant, under the age of fourteen 
years, for a term of years extending 
beyond the arrival of the infant at 
that age is voidable, and may be 
avoided by another guardian chosen 
by the infant after he attains the age 
of fourteen. Snook v. Sutton, 1§3 

See ConsTBucTioif. 
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lEX roRf. 

The meifaod in which a demand 
is to be eoforced, is io be determin- 
ed by fbe law of the state in which 
the aptioo is brought, and not ac- 
cording to the law of ihe state where 
the demand originally accrued. 
Wbod^.Malin, 204, 

r 

LEVY. 

A levy may be mode on lands ac- 
qoired after the date of the jedg- 
ment, or conveyed to other persons 
before the date of the execution. 
Per Drake, justice. Den ex dem. 
0retn v. Stedman^ 19S 

LIAflTATlONS, STATUTE OF. 

1. The statute of ymkatioos be- 
gins to run, and is to be computed 
only from the time of payment, and 
not from the dAte of the bond. 
Admr. of Rkhman v. Ex*rs. of 
Rickman, 114 

2. A statement on the transcript 
of the C. P. that the counsel of 
the defendant/' relied on the statute 
of limitaiions, as a bar to the de- 
mand of the plaintifis, and that no 
evidence of a promise or acknow- 
ledgment had been proved to have 
been made by (he plaintiffs within 
six years'* is insufficient to shew that 
no evidence of a promise or ac- 
knowledgment was proved, or to 
prove error in the court below in 
refusing the defendant the benefit of 
the statute of limitations. Dancer v. 
Patterson b Craven, 255 



LUNACY. 



3UIL. 



See Iif<(Ui8iTioN. 



See Contract. 



MANDAMUS. 

1. A mandamus will be issued to 
a pourt, only to direct the court to 
proceed according to law, but pot 
to direct them how to proceed. Ao- 
berts V. HoUworth, 51 



2. One and the same writ of roail- 
damus cannot be directed to the 
township committees of two seve*' 
ral townships, to compel them to 
proceed to do their duty in a matter 
of road. State v. Township Com* 
mittces of Chester and Evesham^ 292 

MINOR. 

An appeal bond execoted by t 
minor, (againat whoifi a jadgmem 
has been rendered) and by a sub- 
stantial freeholder, is sufficient ao 
sustain an appeal, abbough the guar- 
dian who was appointed by the Jus- 
tice's Court to defend the suit, did 
not Join in the bond. Andrtsss v. 
Stewart, 160 

MISNOMER. 

The misnomer of a corporatioii 
in a grant or obligatioo does sioi^ 
destroy or defeat the erant ot obVi- 
^tioo; nor prevent a recovery upon 
It in the true name, provided the 
corporattoo designed and intended 
by the parties to the instrument, be 
shewn by proper and apt averroeiiut 
and proof. Inkaiiianis of Township 
cf Moways Creek v. String, 323 

MORTGAGE. - 

1. A defendant in bd action of 
ejectment, cannot set up an outstand- 
ing mortgage in the hands of a straa- 
ger to defeat the title of the morlga-. 
gor or his heirs. Den ex dam. Dimon 
V. Dimon, .156 

2. The assignmept of a inortgaM 
ouglit to be by writing under sea), w. 

3. The payment of the money 
due on a bond which accompanies a 
mortgage, gives to the person pay- 
ing the bond no title to the mort^- 

. ged premises, . w. 

4. A Mortgagor will not be per- 
milted to dispute a title derived un- 
der his mortgage, nor allege any 
thing in opposition to a claim found- 
ed on it; nor can he set up an out- 
standing title in anotber, for tbe pur- 
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pose of defeating a recovery io an 
action of ejectment upon the mort- 
gage. Den ex dem. Burhans v. Van- 
neu, 102 

5. Though the lessor of the plain- 
tiff, as the assignee of the mortga- 
gee, and as purchaser of the equity 
of redempton, unite both tlie legal 
wad equitable title in himself, no 
such merger will be thereby produ- 
ced, as^ to prevent him from main- 
taining ejectment against the mortga- 
gor, ib. 
6, In an action of ejectment 
brotight by the assignee of a ^mort-- 
gagee against a mortgagor, upon a 
inorfgage given to a corporation, it 
iff not necessary to produce the char- 
ter of incorporation. The admission 
by the defendant himself in the 
deed of mortgage, is sufficient proof 
vrbea uncontradicted, of the exist- 
eiicie of the corporation. Ihn ex 
detn, Lorrillnrd v. Van Houten, 270 
~ 7. When lands descended, are bo- 
na fide aliened by the heir before 
suit brought, they cannot be taken in 
execution on a judgment agafnst the 
heir for a debt of his ancestor. Den 
ex dem, Jlpffield v. Jaques, 259 

8. And a mortgage by the heir, 
of the lands descended, before suit 
brought, is considered as an aliena- 
tion within the meaning of the sta- 
tute, ib. 

9. The facts that the mortgagee 
knew at the time when he took the 
mortgage, that the land had belong- 
ed to the decedent, and that the de- 
cedent left debts unpaid, would not 
of ibemselves, be evidence of bad 
ftitb in tbe mortgagee, ib. 



NEW TRlAt. 

1. This court will set aside a ver- 
dict, and grant a new trial if in their 
opinion the verdict is against the 
weight of evidence, or if justice has 
not been done. Hutchinson v. Cole* 
man, 74 

2. This court wiH not grant a new 
' trial, on account of the discovery 

of new and important evidence, if 
such evidence might wiib ordinary 
diligence have been discovered pre- 
vious to the iriaj. Sheppqrd v. S^ep- 
Pf'rd, 250 

3. This court will not grant g 
new trial, on account of newly dis- 
covered evidence, unless the facts 
newly discovered are laid before the 
court in the shape of legal evidence 
and not hearsay, ib^ 

4. Where the jury is called upon 
to weigh the contradictory testimo- 
ny of two surveyors, it is not an ob« 
jeciion to the charge of tbe judge 
that he told the jury, " that in es- 
timating and comparing tbe con- 
flicfing opinions or the surveyors, 
they should not overlook the fact 
that the plaintiff's surveyor was the 
same man by whom the lots were 
originally surveyed and laid om." 
Den w? dem. JBrot^er v. Emer^ 
ion, 279 

NON PAYMENT, NOTICE OF. 

See Pmquia^ohy Note. 



MURDER 

A boy of the age of twelve years 
and five months, may be convicted 
00 bis own conf(Ksions, of the crime 
of murder and executed. The ca- 
pacity to commit a crime necessa- 
rily supposes the capacity to confess 
it, Sfate V. Childf 163 



NOTICE. 

1. Nouce must be given of an 
application to discbarge a defendant 
on common bail. Qeiger ads. JUor^ 
^» 331 

2. A notice .to assess damages, up- 
on a judgment entered upon a sber 
riff's bond, is properly served upon 
tbe sheriff and his sureties, and need 
not be served upon (he attorney 
who appeared for tbe defendants io 
tbe suit on the bond. SMe w. Ed^ 
.««^» 190 

^.'Sucb noWce may be gif^n by 
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any aUomejf selected by the parties^ 
iDierested lo obtaining the assess- 
nieut, tbougb sucb attorney was not 
the one employed in obtaining the 
aa>ercement8 on wbicb the assess- 
ment is to be roadoj ib, 
4. Tbe notice subjoined to the 
declaration in ejectment must be 
read, or its contenu explained to 
tbe person to whom it is delivered^ 
or such person must be informed of 
tbe intent and meaning of service, 
and that it has been so done should* 
i>e stated in tbe affidavit. Den v. 
BndgewnUr Copper Mining Com- 
pany, 237 

See Pbomissort Note. 

OATHS OF OFFICE. 

In order to prove the oaths of the 
surveyors, it is not necessary to pro- 
duce the original oaths which are 
filed with the clerk of the township ; 
it is sufficient to produce copies pro- 
i^d to be true copies. State v. 
Hutchinson^ ' 242 

See SuRVETOES. 

ORDER. 

An order of filiation is « judicial 
act, and must be executed by the 
justices jointly, and not separately. 
Therefore an order of filiation, 
riiough agreed upon when the justi- 
ces were together, yet if it was sign- 
ed by them separately, and in the 
absence of each other, will be quash- 
ed. State V. PtalU 161" 

See Promissobt Note« 

ORDtNART. . 

The only way that a defendant 
oan obtain relief against a judgment 
entered against him for the penalty 
of an administration bond, is by ap- 
plyingno the Ordinary for a stay of 
execution, or stay of sale, or such 
teasonatdo further time as may en- 



able bim to settle the estate in tba 
Orphans' Court, in satisfaction of 
the bond and judgment. Ordinary v. 
Hart, ^ ^65 

PARSONAGE. 

See ExBLCVEirTs. 

PAYMENT. 

1. The statute of limkntions be- 
gins to run, aQ>i is \o be computed 
only from tbe time of payment. 
Admr.ofBiAmanv.BMhman, ll4 

2. Where money has been paid 
by defendant, under a judgment, 
which is subseouently reversed, and 
it appears by The record, that such 
payment was made, tbe court will 
order restitution. Scott v. Coao- 
ter, 61 

3. Tbe payment of the moDey - 
due on the bond which accompanies 
a mortgage, gives to the person psy«< 
ing the bond, no title to the mortga- 
ged premises. Den v. Dimm^ 156 

PENALTY. 

If in an action of debt on a bond, 
with a penalty to secure the pay- 
ment of money only, the defendant 
pleads payment, and gives notice of 
set ofiT, and anjr parr of the debt 
has been paid, h is proper for, tbe 
jury to sppcify by their verdict the 
exact balance due the plaintiff^ al- 
though the judgment must be ren- 
dered for the penalty. Richman v. 
Richman, 114 

In an action on an admioisiratioo 
bond, the judgment must be render^ 
' ed for the penalty of tbe boncU and 
a court of law cannot assess dama- 
ges upon it. Ordinary v: Hart^ 65 
Tbe only way tbe defendant can 
obtain rehel against the payment of 
the penalty is by applying to the Or- 
dinary for a stay of execution, or 
stay of^ sale, or such reasonable fur- 
ther time as may anable him to-se(<- 
tle the estate' in the Orphans' Court, 
in satisfaction of tbe bond and Judg- 
ment, ■ I&. 
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PERFORMANCE. 

See Promise. 
. Pleadings, 1. 1. 

PLEAS AND PLEADINGS. 
/. Decliaratian* 
IL Pleas. 
III. Demurrer. 

1. Declaration. 

I. A declaratioD on a eontract 
for the sale of laods at auction, one 
of the conditions of which was 
" that the purchaser should pay the 
purchase money, and the vendors 
deliver a deed for the premises with- 
in six days from the day of sale," 
should contain an averment of a 
tender of the purchase money, by 
the plaiotiff; an averment merely 
that the plaintiff was ready and wil- 
ling to perform all things on his part 
to he performed, and lo pay the mo- 
sey and to complete the contract is 
not sufficient. And the same aver- 
. ment is necessary*, where the con- 
tract was that the purchaser should 
pay the purchase money '* on the 
15th of Sept. 1827, on having a 

i^ood and sufficient title made to him 
or the land.'' ^ckley v. Elwdl, 3M 
2. If a lease ip a declaration of 
ejectment, is stated to have been 
made on the 7th oT July 1825, to 
bold from the ** 6th day of July then 
last past," it shall be construed to 
mean the 6ih day of July 1825, and 
not the 6tb day of July 1824, which 
was prior to* the accrual of the plain- 
tiff's title ; for where words may be 
rendered either way, that construc- 
tion which renders the fictitious de- 
mise useful to the action, ought to 
be adopted, rather than that which 
woultj destroy it. Den v. Van-' 
neiff 102 

II. PLEAS. 

. 1. In abatement. 
1. If a summons issuing out of 
the Supreme Court, calls upon the 



defendants to answer the plaintiff in < 
a plea of trespass, and also to a bill 
to be exhibited against the dpfend- 
ant9 to the damage pf the plaintiff 
f8000, and the declaration is in as- 
sumpsit, the defendant may crave 
oyer of the suit, and plead in abate- 
ment, the variance between the sum-* 
mons and the declaratinn, and such- 
plea will be good. Schenck v. Ex'rs. 
of Schenck^ 274 

2. A plea in abatement to a de- 
claration in assumpsit, that another 
action had been previously comment 
ced by the defendant against the 
plaintiff in which the matter? men- 
tioned in the declaration might be 
set off is good. ExW», Schenck v. 
Schenck, 276 

3. In an action against the survi- 
ving heirs of an obligor tipon a bond 
of their ancestor, the heirs of a de» 
ceased heir, hating lands by descent 
should be joined in the action, and 
if they are not the nop joinder may 
be pleaded in abatement. St. Ma- 
ry't Church v. Wallace, 311 

4. That the attorney of The plain- 
tiff has no authority to prosecute the 
suit, is not the proper sulgect mat- 
ter of a plea. The proper mode for 
the defendant to take advantage of 
such a fact/ is by motion to the 
court f stay proceedings. Inhabit 
tanti of J^Torth Brunnoick v. Boo* 
raem, *57 

5. In an action of dower the de<* 
fendant mav plead in abatement 
that the husband of the demandant 
was an alien. Cowe v. Chdidki 328 

6. The plea tof alienage ought to 
contain a direct averment that the 
person is an alien, and that be was 
born out of the state, and within the 
allegiance of a foreign state^ t6. 

2. Generally. 

I. What the parties in pleading 
have agreed and admitted must stand, 
m that actioa and as between ihem 
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for truth. Executors of Schenck v. 
' Schenck, 276 

2. Ifa defeodant neglects to plead 
his discharge, under the insolvent 
act, in an aciioh for a debt contract- 
ed previous to bis discharge, and 
suffers the regular time for pleading 
the same to elapse under a mistaken 
idea of the, law, the court will not 
permit him afterwards to withdraw a 
relicts given by him at the circuit in 
order to plead his discharge. Exeeu* 
tor ofmickermanv. VanHoutta^ 332 

nt Demurrer, 

A demurrer admits all such facts 
US are sufficiently pleaded, but b no 
admission of such as are not siiffi« 
ciently pleaded. Coxe v. GuUrk^ 

328 



sufficient. Den 
Company^ 



y. C0fper Ahning 
237 



FOLICY. 



See CONTBACT. 



POSTMASTER GENERAL. 

See Contract. 

PRACTICE. 

/. Proceedings before trial. 
H. Proceedings after iriciL 

L Proceedings hvfore trial. 

/. Affidavit. 

U. J^Totice and service of. 
ML Radet and orders, 
IV. Tramcripi. 

I. Affidavit. 

1. The affidavit to shew that a wit* 
ness lives out of the state, and there- 
in to obtain a commisaioo for the ck- 
amination of such witness need not 
be taken on notice. Den v. fVood, 

62 

2. An affidavit of the service of a 
declaration in ejectment which states 
that the copy was served '* upon A. 
B. ssid to be ono of the directors of 
tke withtQ named company'' is in-t 



■ 2. Notices awi service of. 

1. Notice must be given of an ap« 
plication to discharge a defendant 
on common bail. Geiger v. Mortis, 

381 

2. The notice subjoined to ibe 
declaration must be read or iis con* 
tents explained to the person to 
whom it is delivered, or such person 
must be infbrn>ed of the intent and 
meaning of the service, and that it 
has been so done should be stated 
in the affidavit. Den v. Fen, 237 

3. A notice to assess damages 
upon a judgment entered upon a 
sheriff's bond, is . properly served 
upon the sheriff and bis sureties and 
need not be served upon the attor- 
ney,, who appeared for the defend- 
ants to the suit on the bond. Siate 
V. Hamilton, et, al. 

4. Such notice, may be given by 
an attorney selected by the parties* 
interested in obtaining the assess- 
ment, though such attorney was not 
the one employed in obtaining the 
amercements on which the assess* 
nient is to be made, ib* 

3. Rules and orders and service of 

1. A rule to take affidavits does 
not expire at the next term after it 
is taken, but stands until the cause is 
argued. Rogers v. Chadunck, 58 

2. An order for the issiiing a com- 
mission for tlie examination of a 
witness, stays the proceedings. Den 
V. fVood,et.aL B2 

3. There must be an order of the 
eourti to authorise the issuing of an 
attachment against a party for not 
obeying an award of arbitratorSy 
which had been made a rule of 
court. McDermot v. BuUer, 158 

4. The Supreme Court will not 
order the defendaot.to give security 
for cot^ upon the ground that but 
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'One of the plaintifl^ resides in this 
sute^ aod that be bad several years 
before the commeocenaeot of the 
gait taken the benefit of the iosolvent 
Uw. jbsnv, BoquOf ^ 192 

5. Ill a transitory action, if the 
venue is not laid in the county where 
the cause of action arose, or where 
the defendant resides, the court will 
on motion,' and without affidavit of 
defence, change the venue to the 
county where the defendant resides, 
if the plaintifT reside out of the state. 
Worley and WeUh v. Scudder and 
Coryell, * 231 

6. The court will not consolidate 
two actions brought against the same 
person, by the same plaioiifiVupoa 
promissory notes drawn at different 
dates and payable at different times, 
where it does not appear that the 
defence is the same io each, 241 

7. In ao •ttochin«iit against an 
absent absconding debtor, where the 
defendant appears and puts in spe- 
cial bail, it is proper since the act of 
3dth May 1820, {Rev. Laws 734, 
sec. 3) that the rule dissolving the 
attachment, should contain si clause 
saving all liens created by the statute. 
Afu^njfmouSf 60. 

8. The court have power in a 
proper case to set aside or strike out a 
plea, /forth Brunswick v. Booraem, 

257 

9. That the attorney of the plain- 
tiff has not autliority to prosecute 
tbe sait, is not the proper subject 
matter of a plea. The proper metbod 
of taking advantage of such a fact is 
by motion to the court to stay pro- 
ceedings^ ib. 

4. Transcript. 

The transcript when once sealed 
and certified by the clerk need not 
in ordinary eases bo altered in date 
or resealed, though the trial docs 
not take place at the first circuit after 
the transcript is made out and certi- 



fied : but the same certificate wtH 
answer for the trial of the caose at 
any future term. Den v. Jhmkam 
and RambOf 150 

n. Proceedings ajier tried. 

I. Assessment cfDamages^ 
IL Verdict. 
IlL Judgment. 
ir. Costs. 
V. Restitution. 

1 . Assessment of Damagee. 

. 1. In an action upon an adminh- 
tratioa bond, the judgment must be 
rendered for the penalty of the bond, 
and a court of law cannof assess xla- 
mages upon it. Ordinary y. Snookj 

65 

2. Verdict. 

1 . If in an action of debt on bond, 
mkh a penalty to secure the pay- 
ment of money only^ the defeadant 
pl^ds payment, andl^ives notice of 
set off, and any part of the debt has 
been paid, it is proper fpr the jury 
to specify by their verdict the exact 
balance due' the plaintiff, althoudi 
the judgment must be rendered K>r 
the penalty. Administrators of Ri^-^ 
man v. Richman, 114 

3. Judgment. 

1. Though a writ of error has 
been brought and one of the errors 
assigned for the reversal of the judg- 
ment is the excess of the judgment 
over the sum demanded in the de- 
claration, this court will allow the 
party in whose favour the judgment 
19, (o amend the record, by entering 
a ren>fttitur of the surplus, and a 
judgment for the amourtt mentioned 
in the declaration. Herbert -9. Har" 
denberghf 223 

4. Costs. 

]. A party cttnnot commence a 
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second action io the stme couitt for 
ibe tame cause of actioOt until the 
cosu of the first action are paid, and 
the rule is the same as to all courts 
withto the same jurisdiction. Swings 
el. a/. V. AUoway Creek^ 58 

« 2. Upon the quashing an attach- 
ment for not obeying an award, (be 
attorney of the defendant is entitled 
to the same costs as in other civil 
MeDermot r. Buder, 63 



5. RetHitUion writ of, 

1. Where money has been paid 
by the defendant, under a judgment 
which is subsequently reversed on 
a writ of error and it appears'by the 
record that such payment was madoi 
the court will order restitution. 
Scott T. Conover^ 61 

2. But where it does not appear 
by the record that the motoey has 
been paid^ there the party nriust sue 
out a scire fcudas quare rutitutionem 
non^ ib. 

3. A writ of restitution issue A af- 
ter, although tested before the death 
of the deiendant, or person against 
whom it issues, will be quashed, and 
the application to qoasb may be 
made on behalf of the party inter- 
ested* Quigletf y. Middleton^ 293 

PRESUMPTION. 

1. Proof of placing in the post 
oflSce a letter containins a notice of 
Uial, directed to the d^endant's at- 
torney residing in a post town in 
due season to be received, the legal 
period prior to the day of trial, will 
if made in the presence of the de- 
fendant's attorney^ and until repelled, 
raise a presumption, and stand for 
proof of the service of notioe. Mc 
Courry v. Sugdanif. 245 

2. But this presumption may be 
repelled by the affidavit of the at- 
•torney to whom the notice was di- 
rected, suting that it was not re- 
ceived, t6. 



PEOMISB. 

If a promise is conditions], before 
a recovery can be had upon it, the 
performance of the condition must 
be shewn. Per Ch. Jqst. Ewing. 
Ribbk and Iflonmerfelt v. Jeffarson, 

139 

PROMISSOftT IfOTE. 

In an action broueVit \)y the pay- 
ee of an order or bill of exchange 
against the drawer, the state of de- 
mand must substantially aver that 
notice, in due season was given to 
the drawer, of- the non acceptance 
or son payment, of the bill or order. 
Ribbte v. Jtfferton^ 1 39 

PtmcHASER. 

A purchaser, of lands at sheriff's 
sale, has not, previous to the making 
and delivery to him of the sheriff's 
deed, for said lands, such an inter- 
est thereto SB can be li^vied upoa 
and sold by virtue of a jferi facias 
de bonis etterris. Ih$ t. Sleelman, 

194 

REMfTTITOR. 

•Though a writ of error has beeii 
bronght, and one of the errors as- 
signed for the reversal of the judg- 
ment, is the excess of the judgment 
over the sum demanded in the de- 
claration, this court will allow the 
party in whose favor the judgment 
is, to amend the. record, by eoter-^ 
ing a remittitur of the surplus and a 
judgment for the amount mentioDed 
in the declaration. Herbert v* fier* 
denberghf 222 

REPORT OF AUDITORS. 

See- Attachment. . 

RESTITUTION. 

Where money has been paid by- 
defendant under a judgment whicli 
is subsequently reversed on writ of 
error, if it appears by the record, tl»C 
suoh payment was made, the court 
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will order restitution. Scott v. Con^ 



over. 



61 



But where it dbes not appear by 
the record that the moDey has been 
paid, there the party must sue out 
a scire facias qmre rettitutionem noUf 

ib. 

RETURN TO WRIT Of ERROR. 

1q roakiDg return to a writ of error, 
the schedule should contain simply 
a transcript of the record from the 
book of judgments* M^Courry v. 
Doremus andSuydam^ 245 

REVERSAL OF JUDGMENT. 

See Court or Common Pleas. 
Appeal. 

SUPBEMB COITRT. 

9ALE. 

See CoMMissioNEits. 
Sheriff, 
scire facias. 

A scire facias against a garnishee 
in attachiuenti is defective, if it does 
not state with precision and certainty 
the nature of the property attached. 
The words " rights and credits," do 
not sufficiently specify the nature of 
the property ; and an inventory re- 
turned with t writ of attachment 
would be defective, if ii did not state 
with more certainty and precision, 
what was the nature of the property 
Rtucbed. JSTealv. Cook, 337 

When a judgment has been re* 
versed on writ of error, and it does 
not appear by the record that the 
money has been paid, there the par- 
ty (to recover it back) must sue out 
a scire facias quare restitutionem non. 
ScoUy. Conover, 61 

SECURITY FOR COSTS. 
See Costs. 

SHERIFF. 
/. Bond of 
i7. Deed of 

8 A 



J. Bond of 

A notice to assess damage, upon 
a judgment entered upon a sherifTs 
bond, is properly served upon the 
sheriff and bis sureties, and neecf 
not be served upon the attorney who 
appeared for the defendants in the 
suit on the bond. State v. EdsaU,l9Q 

It is not necessary to assign breach- 
es on the record, after a judgment 
by default on a stieriflTs bond, tfr. 

n. Deed of * 

A purchaser of lands, at sheriff's 
' sale, has not, previous to the mak- 
ing and delivering to him of the 
sheriflTs deed, for said lands, such 
an interest therein as can be levied 
upon and sold by virtue of fieri fa^ 
das de bonis et terris. Den v. Steele 
man, 193 

A sheriff's deed takes full effect 
only from the lime of delivering, and 
does not relate back to the time of 
sale, so as to sustain an intenhedi-' 
ate . sale and conveyance by tbd 
sheriff, of the lands therein men- 
tioned, ib. 

STATE OF DEMAND. 

1 The time when services were 
rendered, for which the plaintiff 
claims compensation should be al- 
leged in the state of demand, and if 
no time is stated the judgment will 
be reversed. Vsmguilderr. StuU, 233 

2. If on the debit side of the ac- 
count; there is a general charge for 
sundries, making the plaintiff's de- 
mand exceed the sum of one hun- 
dred dollars ; yet if oe the credit side 
of the account there is a general 
credit given the defendant for the 
same sum in the same language, and 
of the same date, which reduces the 
balance of plaintiff's demand under 
f too, the justice has jurtsdictioD of 
the cause. Cornelius v. hins^ 5ft 

3. In an action brooghi by a firm 
i\ IS necessary to set out in the state 
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of demand and proceedings, the 
christian names of the individuals 
composing the partnership, or the 
judgment will be reversed. Tomliti' 
8on V. Burk b Clark, ^5 

STATUTES, C0NSTRIK:TI0N OF. 

1. The statute ofNovember 1820, 
Rev, Latct 796, which gives the 
Court of Common Pleas povrer to 
grant relief on appeal, boih in mat- 
ters of laws and matters of fact, 
meant such relief as accords with 
the nature of another trial, not such 
as belongs peculiarly to a writ of er- 
ror. The jurisdiction of the Su- 

Ereme Court on certiorari^ was not 
T that statute transferred to the 
Court of Common Pleas, nor are 
the same grounds of reversal to be 
applied or prevail in the one court 
as in the other. Martin v» TJkomp- 
$on, 142 

2. The statute of New-Jersey, of 
13th June 1799, abolishing all Eng- 
lish statutes, did not abolish estates 
tail. Per Ford Justice* Den w. Smith 
^ Fox, 39 

3. The statute of N. J. {Retised 
Imum 556) which enacts '' that no 
esute shall be considered and ad- 
judged to be an estate in joint ten- 
ancy, except it be expressly set forth 
in the grant or devise creating such 
estate, that it is the intention of the 
parties to create an estate in joint 
tenancy, and not an estate in com- 
inoo,'* does not apply to an estate 
granted to husband and wife. Den 
V. Hardenbergk, 42 

SUMMONS. 

If the summons is issued in the 
name of J. M. plaintiff, and in the 
state of demand a middle letter is 
inserted, in the name of tbe plaintiff 
(our, /. 8. M,) and the defendant 
does not appear, but judgment is 
rendered against him in his absencei 



the judgment will be reversed. Boir- 
en V, Mulfbrd, 230 

VARIANCE BETWEEN SUMMONS AS) 
DECLARATION. 

See Abatement. 

SUPREME COURT. 

This court will not reverse tbe 
judgment of ^ justice on account 
of an omission to charge the jurj* 
upon a specific Dtoposixionf stated by 
the counsel, ualess it be mttde clear-- 
ly to appear, that the propositioa 
was warranted, by the evidence, 
and necessarily involved in the ver- 
dict to be returned. Datn$$on v. 
Sehooley, 145 

The jurisdiction of the Supreme 
Court on certiorari, was not by the 
statute of November 1820, {Rev. 
Laws 796,) transferred to the Court 
of Common PJeas, nor are tbe aam^ ^ 
grounds of reversal to be applied or 
prevail in the one court as in the 
other. Martin v. Thompson et. 
al 142 

SURVEYORS. 

In order to prove the oaths of 
office of the surveyors, it is not ne- 
cessary to produce the original oaths 
which are filed with the clerk of the 
township ; it is sufficient to produce 
copies proved to be true copies. 
State V. Hutchinson, 242 

TIME. 

The time when services were ren- 
dered, for which tbe plaintiff claims 
compensation, should be alleged in 
the state of demand. VanguUder v. 
Stull, 233 

See. Statute of Limitations. 

TRANSCRIPT. 

1. The transcript when once seal- 
ed and certified by the clerk, need 
not in ordinary cases be altered in 
date or re-sealed, though the trial 
does not take place at the first cir- 
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cuit after the transcript is made out 
and certified ; bfil the same certifi«> 
cate wil) answer for the trial or the 
cause at any future time. Den v. 
Rambo^ 150 

2. If it appears by the transcript 
of the justice that he took time to 
advise, and it does not appear that 
the defendant attended at the time 
the judgment was rendered, the 
Court of Common PJeas may dis- 
miss the appeal. Vandoren v. Van- 
doren, 286 

TRANSITORY ACTION. 

See Venue. 

TRESPASS. 

J • In order to prove that the cause 
of action 6f a former suit in trespass, 
was the same as (hat for which a 
subsequent suit of trespass on the 
case was brought, it is necossary to 
l^roduce not only the transcript, but 
the state of demand abo ; and until 
this is done parol evidence of the 
identity of the subject matter of both 
suits cannot be received. Davison v. 
Gardner, 289 

2. In an action of trespass brought 
by A. and B. against C. for taking 
out of their possession a quantity oT 
ship plank, sold to them by D., C. 
cannot give in evidence a judgment 
against D. (with thje ezecuuon there- 
on) entered by confession under the 
statute, (Rev. Laws B24, See. 18,) in 
an action instituted before a justice 
of the peace wiihout process, and 
without such an affidavit as is requi- 
red by the act. Sheppard v. Shep- 
pard, 250 

3. An item in plaintifTs state of 
demand, or copy of his account, 
charging defendant '< to loading ves- 
sel at bis wharf, at Cedar Bush Lfsnd- 
ing'* may be considered as a charge 
for wharfage and not a tj^espass, 50 

TROVER 

To -maintain trover, the plaintiff 



must prove property in tb€ article 
for which the action is brought. De- 
bow V. Titus f 128 

VENUE. 

In a transitory action, if the venoe 
is not laid in the county, where the 
cause of action arose, or where the 
defendant resides, the court will on 
motion, and without affidavit of de- 
fence change the venue to the county 
where the defendant resides, if the 
plainiiffresides out of state. fV$lshr. 
Scudder^ 334 

VERDICT. 

1. This court will set aside a vetr 
diet, and grant a new trial, if in their 
opviioD, the verdict is against the 
weight of evidence, or if justice has 
not been done. Hutchinson v. Coh' 
man, 74 

2. If in an action of debt on a 
fend, with a penally to secure the 
payment of money only, the defeq^d- 
ant pleads payment, and gives no- 
uce of set off, and any part of the 
debt has been paid, it is proper for 
the jury to specify by their verdict 
the exact balance due the plaintiff, 
although the judgment must be ren- 
dered for the penalty. Richman v. 
Rtchman, - 114 

WARRANTY. 

If the vendor of lands in fee cov- 
enants, for himself and his heirs, that 
he will warrant and defend the land 
to the vendee, his heirs and assigns^ 
an assignee of the vendee who is 
evicted, may maintain a personal ac- 
tion of covenant against the execu- 
tors of the vendor; and it is not ne- 
cessary to maintain the action, to 
aver that notice of the pendency of 
the suit, by which the plaintiff was 
evicted, was given to the defendant. 
Vhapman v. Holmes, 20 



WIDOW. 



See CoiffMissioNfiiis.. 

I>0WER. 
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WITNE89. ^ , did ptjr A. Um mmount of tbe due 

1. A iDtemC in fiw queslJpn lo bill, and oflbn O. the execuior aod 
coDirovawy, does not diiqualifj a residuary legatee of C. to inore 
person fro» beii« a witness j the |bo fcct of paymeof, C. is a eofnpa- 
later^sc which excluded a witnesses, ^ent iritiieis for that purpose, ^. 
^interest lo die event of die wit. 3. i(^ ^bscribing witness to 
Smaruv.MaxweU, 29t ^ iostmment resides oig of die 

2. If A^brinp an acnon agaiost re.ch of th» processor fbe conn, 
B. for the amount of a due bdl, bis hand wiviiiic 4mv te p^Ted. 
giren by B. to A. and B. olealU i^env. FrnMoiUtn^ 210 
payment and gtres notice of his le* ' 

tentioa to prove on the tria!, that C. WRIT OF KRROR. 

in bis life time agreed to pay, and See Sbmb. ~ 



ERRATA. 

Page I , line 22, qfter continuance, kuert ,\ 
Ibid, qfier ezpirad, ttrike oui ,. 
3^ line "8^ /^pvretnavi rwirfniuii liiue. 
14, line 39, far of rmd or. 
17, line 17, for wu rwd were. 
29, lino tijor covenants read covenantor. 
39, line 6, for to read of. 
44, line 8, for t read aecUon ef. 

14,ybr it read in. 
4$, Une t4» qfter make etrike out as. 
53, line 19, after affirmation Hrikeotd limited. 

after time Uuert limited* 
5S, lino 5, for and read bnt. 
62, line 1 5 , for or read nor. 

18, ybr and raod bat. 
91 , Une 30, for beat read least: 
104, line 23, fbr m read as. 
115, line 23, for bond read issue. 
12 1, line 30, ybr in read is. 
126, line 14, q/ler. propriety thf erf oil 
129, line 36, for This u read Thus. 
1 39y line 23, traffsod of clerks read oleitv 

fl/^r clerk tneert so; 
147, line 1 1 , for acted read cited. 
151, line 2, tjfUr Prios ifrOte oul which. 
1 54, line 28, for action read return. 
19^ line 19, tlr^e out and D. Elmer. 
20i|; line 38, for principal read penal. 
21 1 , line 27, for could read will. 

250, line 39, /or L. Q. G. Elmer read Wall and Armatrpnjgr- 
264, line 21, ybr purchase read parchaseiU 
/^'^ 331, line 29, /or court rsod count. 

2L33, line 2, for allpw^d r^ ebtaine^]; 



2^38 133 



Digitized by 



Google 



is- 



Digitized by 



Google 



Digitized by 



I 



t 



i 

Google 



Digitized by 



Google 



Digitized by 



Google 



flBB| 



^^ 



^'■'^■■^^■Sptized by 



Google 



